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CURRENT TOPICS 


Corporate Trustees and the Nathan Committee 


Tue controversy as to the rival advantages of private 
trustees and trust corporations is recalled in a leader in The 
Times of 30th December, 1952. With regard to the recom- 
mendation of the Nathan Committee on Charitable Trusts 
that the list of trustee investments should be greatly widened, 
and that, subject to safeguards, it should include ordinary 
shares, the writer says that although there was no serious 
resistance to this proposal some concern has been expressed 
at the increased responsibility which would fall on trustees. 
It had been suggested in a number of letters that the enlarged 
powers should be exercisable only if the trustee or one of the 
trustees were a trust corporation who should be permitted 
to charge standard fees, notwithstanding the absence of 
express provisions for this in the trust deed. The attraction 
of corporate trustees, The Times comments, lies in their 
permanence rather than in any monopoly of investment 
skill; both the corporate and the individual trustee draw 
their ideas largely from stockbroking firms. To deny 
the private trustee the right to pursue a sensible invest- 
ment policy while giving it to the trust corporation, the 
leader says, would be virtually to extinguish him. Yet, it 
continues, ‘“‘there are many cases, since investment is only 
part of a trustee’s duties, where the appointment of individual 
trustees is greatly to be preferred, whether they are the uncle 
and the family solicitor for the family trust or men with 
special knowledge and public experience for the charitable or 
similar foundation ; and individual and corporate trustees do 
not always make an easy and effective partnership for every 
purpose.”” It is suggested that the question of appropriate 
safeguards, and that of the special position of trust 
corporations, calls for consideration by a Lord Chancellor’s 
committee. 


Postponement of Revaluation of Property 


An order, the New Valuation Lists (Postponement) 
Order, 1952 (S.I. 1952 No. 2182), under the New Valuation 
Lists (Postponement) Act, 1952, came into operation on 
29th December, 1952, postponing for two years the dates 
for the making and coming into force of the first and subse- 
quent valuation lists under the Local Government Act, 1948. 
Accordingly, s. 34 (1) and (2) of the Local Government Act, 
1948, as amended (under subs. (3) of the said section) by the 
New Valuation Lists (Postponement) Order, 1951 (which 
fixes the dates when new valuation lists for rating are to come 
into force), will have effect as if (a) for references to the 
year nineteen hundred and fifty-three there were substituted 
references to the year nineteen hundred and fifty-five ; and 
(6) for references to the year nineteen hundred and fifty-four 
and to the year nineteen hundred and fifty-eight there were 
respectively substituted references to the year nineteen 
hundred and fifty-six and to the year nineteen hundred and 
sixty. 
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The Law Society’s Gazette: Jubilee Number 


Tue jubilee of the foundation of the Law Society's Gazette 
is an event which demands congratulation and celebration. 
Both are to be found in the Special Jubilee Number (vol. 50, 
No. 1) of the Gazette. The PRESIDENT contributes a foreword 
in which he traces the origin of the Gazette to the ‘‘ Monthly 
List of Properties, Securities and Clerkships Vacant,” first 
published in 1888, later to become the ‘‘ Gazette and Register ”’ 
of 1903, ‘‘a convenient means of communication from the 
Council to members of the Society.’’ Associated with the 
Jubilee of the Gazette, it is stated, is the fiftieth anniversary 
of the establishment of the Society’s School of Law on a 
permanent basis. In 1903 there were eighty students attending 
lectures at Chancery Lane. In the summer of the following 
year the number of students was up to 129. In 1903 also 
the Supplemental Charter was granted, whereby provincial 
law societies, either singly or in groups, were represented on 
the Council by extraordinary members specially elected for 
that purpose, and not as had previously been the case by a 
proportion of their Presidents ex officio. Fifty years, as the 
President says in his foreword, is a long time, but it is not 
only the articles reciting factual achievements in that period, 
but the attractions and scope of the present number of the 
Gazette which literally speak volumes of past and present 
success. 


Building Materials and Housing Act, 1945: 


Vendor’s and Lessor’s Solicitor’s Costs 

CouUNSEL’s opinion has been taken by the Council of The 
Law Society on the question whether any offence is committed 
under s. 7 of the Building Materials and Housing Act, 1945 
(as amended), when a maximum selling or letting price for a 
house has been stated on the building licence and the purchaser 
or lessee agrees to pay the vendor's or lessor’s solicitor’s costs 
or the vendor’s agent’s negotiating fee, in addition to the 
maximum selling price or maximum rent, as the case may be. 
The January issue of the Law Society's Gazette quotes counsel's 
opinion that such an agreement might well be held to be an 
infringement of the law in circumstances where it imposes on 
the purchaser or lessee as part of the consideration for the 
sale or lease a pecuniary obligation which he would not 
normally have to bear (cf. opinion 1455 (0) in The Law 
Society's Digest). Copies of counsel’s opinion may be obtained 
on application to the Secretary of The Law Society. 


Court of Protection: Provision for Stamp Duties 


As a result of an arrangement with the Court of Protection, 
it is no longer necessary for solicitors to advance money for 
stamp duties and Land Registry fees when acting for receivers 
in the purchase of property. When so acting in future, the 
solicitor may, if he so desires, have the sums required for 
stamp duties and (if applicable) Land Registry fees raised 
in advance if he writes to the court, giving as much notice as 
possible, and stating the exact amount needed, and whether 
it is desired to have the amount raised out of the fund in 
court (if any) or to be provided by the receiver out of money 
in his hands. The sums raised will be subsequently 
incorporated in the solicitor’s bill of costs for taxation as a 
disbursement, and credit given therefor in the summary of 
the bill. The Law Society's Gazette for January, 1953, 


announcing this arrangement, states that similar difficulties 
were formerly dealt with by an arrangement mentioned at 
p- 130 of the issue of the Gazette for May, 1949. 
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Protection of Overseas Shareholders 


Tue Chartered Institute of Secretaries, in the January 
issue of its journal, the Secretary, draws attention to an 
important decision of the Stock Exchange concerning the 
protection of the rights, in connection with new issues of 
shares, of shareholders resident overseas. The Share and 
Loan Department, states the Secretary, has been 
authorised to ask companies whose securities are quoted on 
the Stock Exchange, when issuing further shares for cash, 
to use air mail services in communicating with overseas 
shareholders. This decision arises out of representations 
made by the former President of a Dominion Stock Exchange 
that resentment was felt in Australia and New Zealand at 
the “callous” attitude shown by companies registered in 
the United Kingdom to shareholders resident in the Common- 
wealth. In several recent issues, shareholders in Australia 
and New Zealand (many of them immigrants to those countries) 
have lost their rights owing to the absence of suitable arrange- 
ments to take into account their distance from the place of 
issue and the time taken to reach them by ordinary mail. 
It seems that the suggestion that they should register addresses 
in the United Kingdom and appoint powers of attorney 
does not work out in practice. The secretary of the Share 
and Loan Department stated that he had been informed 
that, in Australia, the problem had been settled in different 
ways by five large companies which had recently issued new 
shares. In two instances, the company had formed a pool 
and, if shareholders did not reply after a certain period 
and the rights had a value, it sold the rights of those share- 
holders in the open market and distributed the proceeds to 
them. Each of the other companies continued to write to the 
shareholders until a reply was received. All Australian 
companies with securities quoted on local stock exchanges 
write to non-resident shareholders by air mail, and the 
stock exchanges insist on their providing one of the two 
services mentioned above. The council of the Institute 
does not feel able to make any recommendation which would 
suit every occasion, and adds that, where share issues are 
under-written, considerable difficulty might be met in pro- 
tecting the rights of overseas shareholders by adopting the 
first method. It is, however, of the opinion that, whenever 
possible, adequate arrangements should be made to enable all 
shareholders, wherever resident, to have ample time in which 
to protect their rights. 


Local Taxation Licences 


In circular No. 96/52, issued on 31st December, 1952, 
the Minister of Housing and Local Government draws attention 
to the provisions of the Customs and Excise Act, 1952, and 
to the Transferred Excise Duties (Application of Enactments) 
Order, 1952 (S.I. 1952 No. 2205). Both the Act and the 
order came into force on Ist January, 1953. The Act 
repeals and re-enacts in more modern form a large number of 
provisions relating to the administration of customs and 
excise duties. Article 1 of the order applies to the duties 
transferred to county and county borough councils under the 
Finance Acts of 1908 and 1949, the provisions of the Act 
which are required for the administration of those duties. 
Article 2 of the order repeals certain provisions of the Order 
in Council made under s. 6 of the Finance Act, 1908, including 
that which requires each county and county borough council 
to make an annual return to the Minister of repayments of 
licence duty made and of penalties recovered. 
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A Conveyancer’s Diary 





CHARITABLE TRUSTS: 


READERS of this journal will have seen, in the notes at 
pp. 857-858 of the issue of the 27th December last, a summary 
of the contents of the report of the Nathan Committee on 
the law and practice relating to charitable trusts. This is 
the first time that this branch of the law has been subjected 
to so detailed a study from every possible point of view—legal, 
social, economic—and there is a great deal here which will 
interest not only the specialist but also the practitioner with 
a general conveyancing practice. In the course of the next 
two or three weeks, I hope to deal with some of the principal 
recommendations of this committee. But there is one more 
urgent matter. One of the committee’s recommendations, 
very broadly speaking, was that legislation should be initiated 
to validate certain existing trusts which, although treated by 
the persons principally concerned as good charitable trusts, 
are in fact in the present state of the law invalid, because the 
objects for which the trust funds may, according to the terms of 
the instrument governing the trust, be applied include non- 
charitable as well as purely charitable objects. In presenting 
the report to the House of Lords on the 16th December last 
the Lord Chancellor announced that the Government had 
accepted this recommendation, and so a Bill will soon be 
introduced to make the necessary changes in the law. As one 
of the main effects of this Bill will be to circumscribe the rights 
of persons who would otherwise be entitled to challenge the 
validity of the trusts which will come within the Bill's 
scope, and as the Bill will also affect the liabilities of trustees 
of such trusts, and, moreover, will provide for a relatively 
short period of time for the recovery of property from trustees 
by persons who, as matters now stand, may have a right of 
recovery, it is of some importance that an outline at least of 
the Government’s proposals should be made known as soon 
as possible. It is, therefore, with this part of the report, 
and with the proposals for new legislation found therein, 
that I propose to concern myself to-day. 


The genesis of the committee’s recommendations under this 
head is in three cases decided in recent years: the Diplock 
case (which went to the House of Lords under the name of 
Chichester Diocesan Fund & Board of Finance (Incorporated) v. 
Simpson [1944] A.C. 341), Oxford Group v. Commissioners of 
Inland Revenue (1949) 2 AILE.R.537,and Ellis v. Commissioners 
of Inland Revenue (1949), 31 Tax Cas. 178 (also shortly reported 
at (1949), 93 Sot. J. 133 and 678). In the Diplock case the 
testator gave his residuary estate to trustees to apply “ for 
such charitable institution or institutions or other charitable 
or benevolent object or objects in England,”’ as they should 
think fit, thus permitting his trustees, if they had so thought 
fit to do, to distribute the trust fund wholly or partly for 
benevolent, i.e., not necessarily charitable, objects. In the 
Oxford Group case, the group was a company incorporated 
under the Companies Act, and its objects as set forth in its 
memorandum of association were for the most part admittedly 
charitable, but included certain subsidiary objects which were 
not strictly charitable. In Ellis’s case trustees held a piece of 
land upon trusts declared by a trust deed, the principal trust 
being to permit the erection thereon “‘ of a Roman Catholic 
church or mission hall or of buildings suitable for use generally 
in such manner for the promotion of the work of the Church 
in the district as the trustees with the consent of the bishop 
should prescribe,” and a later term of the trust was that 
property subject to the trusts of the deed was to be applied 
“for such purposes in connection with the promotion of the 
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work ’’ of the Church in the district as the trustees should 
similarly prescribe. In the Diplock case, as is well known, the 
trusts of the will were declared to be void because they permitted 
distribution of the trust fund for purposes not strictly 
charitable : the fact that the trustees, when the litigation in 
that case commenced, had selected only undoubtedly 
charitable objects as objects of the testator’s vicarious bounty 
was immaterial. The other two cases were, of course, revenue 
cases, and in both of them the tax relief which is available 
to strictly charitable institutions was denied, in the one case 
to the corporation and in the other to the trustees of the 
deed, on the same ground, viz., that the funds of the corporation 
or those held on the trusts of the deed could properly be applied 
for purposes which were strictly non-charitable. 

Although the ultimate result in these three cases may, 
from one point of view, be said to have been the same, they 
are not essentially identical. They differ in various particulars. 
The Diplock case was, and is, widely thought to have worked 
injustice in diverting to the testator’s next of kin funds which 
the testator clearly never intended these people to have (and 
incidentally ruining some of the testator’s trustees in the 
process). But the rule of construction upon which this 
testator’s good intentions foundered was well established at 
the date of the will and the testator’s death; and although 
a highly technical rule, it is no more so than many others in 
this and other branches of the law, and to exclude the 
application of this and similar rules generally in relation to 
benefactions for charitable purposes would, in the committee’s 
view, impinge too severely upon the important principle that 
everybody must be presumed to know the law and to act 
accordingly. As to the other two cases, however, until the 
decisions therein were made known, it had generally been 
believed that the inclusion of secondary non-charitable objects 
among objects strictly charitable did not of itself deprive the 
body or trust in question of the status of a charity, and 
evidence was before the committee to indicate that there are 
probably a large number of institutions and trusts in the 
country, particularly trusts affecting the sites and buildings 
of churches, chapels and mission halls, which are strictly not 
charitable on the principle of these two decisions. If it be a 
corporation that is affected, that is, a company incorporated 
under the Companies Acts, then all that is necessary is to 
amend the memorandum of association so that the objects 
of the company are confined to ‘purely charitable objects, 
and all is well (many such companies have already done this 
to avail themselves of s. 37 of the Finance Act, 1950). But 
if the charity is an unincorporated charity, the declaration 
that some of its objects are not charitable cannot, as the law 
now stands, be cured, and is fatal to the very existence of 
the charity, since the charity’s funds then revert automatically 
to the persons entitled thereto. If the charity is created by 
will, these will be the residuary legatee or next of kin; if by 
deed, the settlor or contributors to the fund. 

The committee came to the conclusion that it was absurd 
that trusts whose objects included secondary non-charitable 
objects, which had in many cases been in existence for the 
common good for years, should be upset by the decisions in 
the Oxford Group case and Ellis’s case, and they therefore 
recommended that, subject to certain safeguards, the funds 
of such trusts should be ‘“ saved for charity ’’ despite these 
decisions. But in devising a formula to save such trusts, 
which may be said to have been invalidated per incuriam in 
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that these decisions came as a surprise, the committee was 
apparently unable to find a form which would, without undue 
complication, exclude the Diplock kind of case, where the 
failure of the trust is due, not to the uncertainty of the law, 
but to the draftsman’s lack of skill in its application. The 
proposal was that, in the case of certain trusts which had 
been in operation for six or more years on the 31st December, 
1950, it should be declared by statute that their funds are 
and always have been impressed with a charitable trust if 
the trusts had been operated on the footing that they were 
valid charitable trusts and were so considered before the 
decisions in the Oxford Group case and Ellis’s case. The date 
31st December, 1950, was selected as a date by which time 
all concerned could reasonably be assumed to have heard of 
these decisions : the period of six years was chosen by analogy 
to the common limitation period. It must be remembered 
that one important intended result of this recommendation 
was to bar the rights of persons otherwise entitled to the 
trust fund—next of kin and the like—and the latter choice is, 
therefore, apposite. 

Since there are differences in detail between the committee’s 
recommendations and the Government’s legislative proposals, 
it would be an academic exercise and no more to describe 
how the committee intended to differentiate between various 
cases. The Government’s proposals are simpler, and now 
that their origin and background have been explained they 
can be outlined quite briefly. 

The Government’s Bill will validate dispositions of property 
which satisfy the following conditions : (a) that the disposition 
was made before the 16th December, 1952 (the date of the 
Lord Chancellor’s announcement) ; (4) that the disposition 
is in terms which authorise the application of the property 
for purposes that comprise both charitable and non-charitable 
objects ; (c) that the disposition is invalid to create a charitable 
trust on grounds, such as remoteness or uncertainty (the 
ground of failure in the three cases referred to), which would 
not invalidate it if its objects were wholly charitable ; and 
(d) that the disposition has been treated as valid. From the 
passing of the Bill property comprised in the disposjfion will 
be applicable for such of the purposes specified in the disposi- 
tion as are charitable, provided that no claim is made adverse 
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thereto. A person who apart from the Bill would have the 
right to recover the property on the ground of the invalidity 
of the disposition may, however, assert that right if (a) the 
disposition has been in operation for less than six years 
at the 16th December, 1952, and (6) any necessary action 
either has then already been begun, or is begun within a year 
from the passing of the Bill. Provision will be made for 
saving the rights of persons under disability, and of persons 
whose present interests are in remainder, but subject to that 
the rights of persons to recover such property will be 
extinguished at latest within a year’s time. Moreover, 
application before the passing of the Bill of property comprised 
in a disposition within the ambit of the Bill in accordance with 
the terms of the disposition will be treated as having been a 
proper disposition, and rights which would exist apart from 
the Bill either to render the trustees personally liable on the 
ground of misapplication, or to recover from any recipient 
of any of the trust property, will be extinguished except where 
an action to assert such a right was begun before the 
16th December, 1952. 

It is noteworthy that these proposals relate solely to 
trusts already in existence on the 16th December, 1952. 
With strictly limited exceptions, actions on the Diplock 
model will be completely impossible in the case of trusts 
which had then been in operation for six years or more, but 
for the future the draftsman in framing his trusts will have to 
take account of the full rigour of the existing law : the present 
Bill will not save his handiwork if it should prove defective. 

These proposals are very welcome. They are simple— 
much simpler than the recommendations of the Nathan 
Committee—and while they protect many existing trusts 
from consequences which often could not be foreseen when the 
trusts were declared, they do not complicate the law in 
general with statutory savings and exceptions which would 
often be hard to apply. This is a “ once for all ’’ proposal, 
and it is to be hoped that no attempt to extend it will succeed. 
As to the future, the revealed existence of many trusts 
whose validity is now uncertain, but for the Bill, should make 
practitioners doubly careful in using existing forms, however 
venerable they may be. 

“ABC” 


FORFEITURE BY ASSIGNEE OF REVERSION 


ALTHOUGH the use of the words, “ subject if and so far as 
subsisting to a lease . . .’’ has been derided as over-cautious, 
the task of getting rid of an unwanted tenant has, since the 
passing of the Conveyancing Act, 1911 (of which more 
presently), been rendered so difficult, in many cases, by other 
legislation that there may yet be something to be said for 
that use. 

A lease becomes liable to forfeiture ; the landlord wishes 
to dispose of his reversion, and a purchaser is attracted 
partly by the prospect of being able to re-enter. Before 1911, 
the mere conveyance would not transfer any right of re-entry 
for breach of condition. But s. 2 of the Conveyancing Act 


of that year, since re-enacted by the Law of Property Act, 
1925, s. 141 (3), enacted: ‘‘ Where that person [the person 
from time to time entitled, subject to the term, to the income 
of, etc. : subs. (2)] becomes entitled by conveyance or otherwise, 
any such rent, covenant or provision may be recovered, 
received, enforced or taken advantage of by him notwith- 
standing that he becomes so entitled after the condition of 


re-entry or forfeiture has become enforceable, but this 
subsection does not render enforceable any condition of 
re-entry or other condition waived or released before such 
person becomes entitled as aforesaid.”’ 

It is therefore of considerable interest to a purchaser in 
the position described—and the same might apply to a 
devisee—to know whether a right to forfeit for some non- 
continuing breach of condition has been waived or not. He 
may, of course, not succeed in finding out before it is too late ; 
but, in the case of a purchaser, there is one authority which 
suggests that he may actually jeopardise his position by 
accepting a conveyance which does not refer to the lease as 
a mere possibility ; while a later case has been said to support 
the views of those who consider the “if and so far as 
subsisting ’’ an anachronism. 

The first-mentioned authority is that of Davenport v. 
Smith {1921} 2 Ch. 270. The defendant held a thirty-five-year 
lease of a bungalow and land, which had commenced in 1908, 
in which the lessee had covenanted not to make any alterations 
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or additions to the bungalow without the lessor’s written 
consent. In 1911 the reversion was assigned to X Ltd., 
and in 1912 the residue of the term was assigned to the 
defendant. In 1920 the defendant, after showing plans to 
a firm who collected the rent, built a shed at each end of the 
bungalow without obtaining X Ltd.’s consent. They 
‘complained of” the breach on 28th April of that year, but, 
without having done anything else about it, agreed to sell the 
reversion to the plaintiff, who knew of the breach of condition. 
Completion, originally fixed for 24th June, actually took 
place on 8th July, the conveyance reciting that the vendor 
was seised in fee simple subject to the lease. On 20th July 
the plaintiff served a forfeiture notice, and on Ist October 
he commenced his action. 

While there was some argument about the sufficiency of 
the forfeiture notice, and Astbury, J., actually decided the 
case in the defendant’s favour on that point, the defence that 
the alleged breach had been waived was carefully examined 
by the learned judge, whose conclusion was: “. . . the 
plaintiff, who entered into the contract with full knowledge 
of the circumstances under which the right of re-entry had 
become enforceable, has shown by the recital and habendum 
in his conveyance an unequivocal recognition of the sub- 
sistence of the lease. That is a clear waiver of his right to 
treat it as non-existent by enforcing that past right of 
re-entry.” 

It was not, it will be noticed, suggested, or at all events it 
was not proved, that X Ltd. had waived the breach ; and the 
notion that waiver can result from some conduct on the part 
of a landlord which does not directly concern the tenant 
appears to be a novel one. Among the numerous examples 
of acts amounting to waiver to be found in text-books, there 
is, | think, no other which did not amount to a representation, 
to the tenant himself, that he was recognised as such. There 
is no report of any case in which a tenant (on whom the onus 
lies: Matthews v. Smallwood (1910) 1 Ch. 777) proved his 
case by, say, calling a witness who had overheard the plaintiff 
referring to him as his tenant. 

The other case is Atkin v. Rose {1923} 1 Ch. 522. The facts, 
as far as relevant for our purpose, were that the first defendant 
had taken a lease of a messuage and shop for a term of 
fourteen years from 25th March, 1919, covenanting not to 
use the premises or permit their use for any purpose other 
than that of the purpose of a wholesale bag and portmanteau 
manufacturer ; and there was the usual forfeiture clause. 
In September of the following year he sought and was granted 
licences authorising him to sub-let to C, the second defendant, 
who was a retail tobacconist, and who covenanted not to 
permit the premises to be used for the purposes of any other 
trade, etc., and that he would not sub-let, etc., without the 
written consents of both the first defendant and the superior 
landlord. The plaintiff, bidding at an auction on 
3rd November, 1920, agreed to buy the premises subject 
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to the lease to the first defendant. Five days later the 
second defendant agreed to sub-let the back part of the 
shop to one G, a hairdresser, for three years from 25th October, 
stipulating that the premises thus sub-demised were to be 
used for the trade or business of a hairdresser only. This 
was done without any consent being sought, and G set about 
using the premises for the purpose named at once. The 
user was, but G’s interest was not, open and manifest. The 
plaintiff completed on 22nd December, the premises being 
conveyed to him “ subject to but with the benefit of the 
lease’’; on 19th January, 1921, the plaintiff's solicitors, 
by arrangement with the vendor, received the Christmas 
rent subject to apportionment. 

In February the plaintiff learned of G’s sub-tenancy and 
in March he served forfeiture notices on the two defendants, 
specifying as breaches (a) the unauthorised sub-letting, and 
(6) the unauthorised user. It will be observed that (b) would 
be a continuing breach. He commenced the action for 
possession on 28th December. 

A good deal of the argument centred on the question 
whether the unauthorised use had been “ permitted,’’ which 
the court answered in the plaintiff's favour. But the point 
which is of interest for present purposes was the plea that 
the breach committed by the defendant on 
8th November, 1920, was waived by the vendor to the 
plaintiff when, on 22nd December of that year, he conveyed 
the freehold reversion to the plaintiff subject to the lease 
to the first defendant ; the plaintiff, it was contended, was 
estopped from asserting that the lease had been forfeited ; 
and Davenport v. Smith was cited in support of this contention 
(the argument takes the matter rather by stages; it was not 
actually suggested in Davenport v. Smith that the vendors 
had waived the breach; but the effect is reaily the same). 

P.O. Lawrence, J.’s decision on the question of permitting 
really made it unnecessary for him to consider this argument, 
as the result was that, if there had been waiver of the breach 
of covenant restricting user, that waiver had been at the 
most a waiver until 25th December, 1920, when a quarter's 
rent had been received. But the learned judge did consider 
the point and decided it against the defendants on the ground 
that the vendor was not aware of that breach when he 
conveyed the property to the plaintiff ‘‘ subject to, but with 
the benefit of the lease.’’ This alone sufficed to distinguish 
the case from the facts 6f Davenport v. Smith, in which both 
vendor and purchaser knew that the condition of re-entry 
had become enforceable. 

In view of which there is, I submit, still some reason, at 
all events when a vendor or purchaser may suspect a cause of 
forfeiture, for using the phrase, “ subject if and so far as 
subsisting to a lease ’’; though I still respectfully query the 
proposition underlying Astbury, J.’s dicta that waiver can 
result from res inter altos acta. 


Sec ond 


R. B, 


PRACTICAL CONVEYANCING—LIII 


CONTROLLED PRICE HOUSES 


In the past there have been some doubts about the effect of 
an offence committed under the Building Materials and 
Housing Act, 1945, by agreeing to sell a controlled price 
house at an excessive price. The restrictions imposed by 
the 1945 Act will continue in force at least until 20th December, 
1953. Whether, and to what extent, they may be extended 
is doubtful, but in the meantime many solicitors appear to 
be meeting difficulties as a result of contracts which are 
apparently offences. The subject is also important because 


sales of houses acquired from local authorities under the 
Housing Act, 1952, will be subject to similar restrictions for 
some years (96 Sot. J. 576). 

Where proceedings are taken for an offence, and any person 
is convicted of “‘ selling '’ a house in excess of the permitted 
price, the court may, if any sums remain payable on account 
of the price at the time of conviction, modify the terms of 
sale in such a way that the price does not exceed the permitted 
price. In applying this provision, it is important to bear in 
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mind that a person “ sells’ if he agrees to sell any interest. 
Consequently, where a conviction occurs between the making 
of a contract and completion, the court dealing with the 
criminal offence may modify the terms of the contract. 

Subject to this provision, the commission of an offence 
does not affect the title to any property, or the operation of 
any contract (Building Materials and Housing Act, 1945, 
s. 7 (8)). In spite of this express statement there is some 
doubt about the power of a vendor to insist on completion 
in accordance with a contract to sell the house at an excessive 
price. The recent case of Pateman v. Wilson, Estates Gazette, 
18th October, 1952, p. 337, throws some light on the position. 
There was a contract to sell a farm, and the vendor sued for 
specific performance or damages for breach of contract in 
lieu. The purchaser alleged that after the date of the contract 
he found that a house included in the purchase was built 
under a building licence subject to a condition limiting the 
price. He claimed that completion of the contract would 
be an offence under the 1945 Act in view of the price limit 
on the house, because he contended that the value of the 
farm, apart from the house, was less than the difference 
between the contract price for both, and the controlled price 
of the house. It will be remembered that the 1945 Act 
provides that, in determining the consideration for which the 
house has been sold, the court must have regard for any 
transaction with which the sale was associated, and if it 
appears to the court that the benefits secured by the transaction 
to the vendor exceeded what they would have been if the 
house had not been sold for the consideration for which it 
was sold, the consideration is deemed to be increased by such 
a sum as fairly represents the excess. 

In his judgment Roxburgh, J., said that he could not make 
the apportionment necessary between the price of the house 
and of the other property, because that could be made only 
by the court before which an offence was charged, and in 
any event it was then too late to take criminal proceedings 
under the 1945 Act. His lordship then said that, even 
assuming the vendor had committed an offence, the purchaser’s 
plea that completion would have rendered him liable to 
imprisonment, or a fine, was not well founded, for the 
commission of an offence was not to affect the operation of 
a contract. The Act impliedly authorised completion, which 
was one of the acts involved in the operation of the contract. 
Consequently, to participate in completion could not be an 
offence by the purchaser, but might be one by the vendor. 

For these reasons an order for specific performance of the 
contract was made. A stay of execution was granted, subject 
to the payment of costs by the defendant, but it is understood 
that there will not be an appeal. The reasoning in the 
judgment is most interesting, as the view has been widely 
held that, on the authority of cases such as Johnson v. Youden 
{1950} 1 K.B. 544, a solicitor must not take any steps towards 
completion of a contract if there appears to have been an 
offence under the 1945 Act. 

Provided that there is a binding contract, a purchaser who 
did not know of the illegality at the time of the making of the 
contract may, if Pateman v. Wilson is correctly decided, be 
compelled to complete. The decision does not provide 
much assistance to solicitors who learn of an illegality, 
however. In the first place, if there is no binding contract, a 
solicitor who knows that completion of the sale will be an 
offence must take no step towards completion (Johnson v. 
Youden, supra, in which no contract was mentioned: see 
further, 94 Sor. J. 109). Secondly, Roxburgh, J., 
said that there might be an offence by a vendor who sold at 
an excessive price in completing even though the contract 
remains valid. It would appear to follow that if his solicitor 
learns of the illegality he must not take any further step. 
The problem facing a solicitor for a purchaser may be more 
difficult. Once the solicitor learns of the illegality he is in a 
most unfortunate position. His client may instruct him 


that the client did not know of the offence when the contract 
was made and suggest that the solicitor should complete. 
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In view of the reasoning in Pateman v. Wilson the purchaser 
can, apparently, be compelled to do so and it can scarcely 
be alleged that his solicitor may not properly act for him. 

It may be that a prosecution will be instituted. If that is 
done the solicitors concerned will be able to decide on their 
proper course of action in the light of the decision. The court 
may modify the contract and then it will be necessary to 
complete on payment of the proper price. In a case in which 
this is not done the 1945 Act renders the contract valid 
notwithstanding the illegality, and so the transaction must 
proceed in accordance with the contract. From the point of 
view of a purchaser who did not know of the illegality there 
is much to be said for the institution of criminal proceedings. 
If the evidence is sufficient, probably the contract will be 
modified and he will obtain the property at a lower price than 
he expected. 

One must note that the portions of the judgment in Pateman 
v. Wilson on which these remarks are based were obiter ; 
Roxburgh, J., decided that he had no jurisdiction to make 
the apportionment necessary to enable him to decide whether 
there had been an offence. It is essential to note that there 
could be no criticism of the action of the vendor's solicitors 
in that case as the vendor denied any illegality, which could 
not possibly be established unless criminal proceedings were 
taken in time and an apportionment made in accordance with 
the purchaser’s contention. 

The conclusion that, in the absence of a prosecution, 
an illegal contract can be enforced, appears to follow 
from the wording of the 1945 Act. Nevertheless, solicitors 
will undoubtedly wish to have very clear authority 
before they knowingly take part in illegal transactions. 
For some time it appeared that restrictions on price, 
which inevitably result in these problems, would not remain 
in force much longer. The effect of the Housing Act, 1952, 
unfortunately, is to apply the 1945 Act to another class of 
houses and so the difficulties will continue, whatever happens 
in the case of houses built under licence. Might the writer 
suggest that the Council of The Law Society would 
earn the gratitude of many solicitors if they could consider 
the problems arising in practice out of the 1945 Act? It is 
probably impossible to lay down detailed rules for the guidance 
of solicitors, but the Council might be able to suggest the 
action which should properly be taken in various circumstances 
of common occurrence. 

RoAD CHARGES 

Another point affecting controlled price houses which often 
arises in practice was considered in the recent case of Smith v. 
Jones [1952] W.N. 518. A builder contracted to build and 
sell a house at the controlled price which should be fixed, less 
a sum to be agreed in respect of the leasehold interest in the 
land. The licence fixed a price without mentioning road 
charges. Some time after completion, the purchaser was 
called on to pay to the local authority the cost of making up 
the road to their standard before it was taken over, and he 
sued the builder for the amount of this cost. 

The application for the building licence, in answer to certain 
questions on the form, stated that the site was fully developed 
with the roads and sewers, and no answer was given to further 
questions as to whether there would be any additional charge 
for roads, etc. Nevertheless, judgment was given for the 
builder on the ground that there was nothing on the face of 
the licence to state how the controlled price was arrived at. 
Streatfeild, J., said that even though the licence referred to 
the application form, he was not entitled to look at the 
application further than was necessary to determine what 
was the description of the houses which were to be erected. 
(An example of a case in which reference was made to the 
application form for this purpose is Modern Housing 
(Leicester), Lid. v. Gunning [1948] 1 All E.R. 784.) Even if 
that were wrong, the learned judge said he did not think the 
reference to the cost of developing the roads meant anything 
more than the cost of developing them in the way in which 
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the builder himself had fixed. It was not contemplated that 
charges imposed by the local authority which might arise 
years later were to be included in the licensed price. 

In using this case as a precedent, it is essential to note that 
the contract itself said that the price should be that fixed by 
the licence ; it was not a firm sum which, in fact, coincided 
with the licence figure. Whichever form is used, the case 
appears to provide authority for the proposition that a builder 
is not bound to make up the roads to the standard required 
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by the local authority, unless there is some further wording in 
the contract for sale or the licence to this effect. If the 
parties intend that the roads shall be made up by the builder 
to the standard of the local authority, it is necessary to make 
appropriate provision in the contract for sale, and there is 
much to be said for arranging for a deduction from the 
purchase price if work remains to be done at the date of 
completion. Suggestions on these lines were made by the 
writer at 94 Sot. J. 25, 109, 110. J.G.S. 


HERE AND THERE 


TO NO CHEESE—£25 


A BriTIsH innkeeper has just got himself into the news by 
being fined £25 at the Montgomery Quarter Sessions for 
refusing without lawful excuse to supply four travellers 
with food. Mr. Clement Davies, Q.C., the chairman, said : 
“TI want innkeepers to realise their obligations to the public. 
There is nothing more likely to harm the trade than when 
people call at a reasonable time to be met with a bare refusal 
and told that nothing could be done. It must not go out 
among innkeepers that they can do that with impunity.” 
This particular house called itself a hotel, but it was not 
even as though the four travellers had descended upon it 
with a thunderous demand for a four course meal and no 
waiting about ; all they wanted was a bread and cheese snack, 
but they were answered by the innkeeper’s wife with a 
negative so peremptory that they had no option but to go 
away. The excuse offered to the court and rejected was that 
there was no food in the house for sandwich making, the 
daily maid was out and, anyhow, the village shop was closed. 
But that excuse precisely illustrates the fallacy so prevalent 
among British innkeepers—that their business is to sell drink 
and that to serve food is an exceptional condescension to 
be fitted in (if at all) at their convenience and discretion. 
But in law food is every bit as much an innkeeper’s business 
as drink and if he lets his larder shelves go bare he is no more 
attending to his business than if he were to let his barrels 
and his bottles run dry. The tinned food which we poor 
factory-fed islanders must generally stomach, instead of the 
fine fresh meat and vegetables that you get in every inn on 
the Continent, has at least eliminated any possible excuse 
about difficulties of storage. Incidentally, the great brewing 
combines have a lot to answer for in the decline of hospitality 
in transforming country innkeepers into mere rustic barmen. 
Some of them distribute prizes to their tied tenants for the 
best floral decorations outside their houses or the most 
attractive gardens. That is very well indeed, but it would be 
more relevant to the business in hand if they gave prizes 
for the best pigs or chickens or ducks or geese or rabbits 
kept by their tenants or for the most practical and varied 
vegetable gardens. They might even make it a condition 
of their tenancies that the tenant or his wife should be able 
and willing to cook and serve food on demand—no need for 
a Grand Hotel service with gleaming silver and special 
crockery, table cloths and napkins and carpets, all making 
extra work and putting up the overheads, but simple honest 
food to go with clean swept floors and scrubbed wooden 
tables. Bigger houses could do better, but that should be 
the minimum for men and women whose profession is 
hospitality. Otherwise, let me repeat my suggestion for a 
Society for the Prosecution of Inhospitable Innkeepers to 
even up the disadvantages of the solitary traveller who, 
by definition, is a stranger far from home—the very person 
for whose convenience inns exist at all. In ninety-nine cases 
out of a hundred he’s not in a position to judge of the plausible 
fallacies he may be expected to swallow instead of food. 
If the inn is in a much frequented place the food's all gone : 
why didn’t he ring up this morning to say he was coming ? 
If it’s in a solitary place, it’s not worth laying in a stock of 


food. If there are guests staying in the house, the landlord 
has got to save something for their next meal ; if there aren't 
any, he obviously wasn’t expecting you to turn up. Haven't 
you got a car? You can get lunch three miles on. And, 
anyhow, don’t you know there was a war on eight vears ago ? 
But in any event, pending the foundation of this public- 
spirited Society, complain, complain, complain, and don't be 
shy. Complain to the police, complain to the brewers, 
complain to the local authorities; in Carlisle, which is a 
hideously inhospitable town, complain to whichever state 
department runs the pubs there, just in case it may do any 


good. Never take no for an answer—-not quietly anyway. 
And when you are well served —praise. 
COOK, Q.C. 


OF course, on the whole, people get the sort of bad service 
they deserve, and the English in general have got into the 
way of thinking that though good food is nice, provided 
somebody else does the work, it’s not really worth taking 
any trouble over it yourself. (If you care to see where that 
particular lazy road is leading us read Dr. Franklin Bicknell’s 
recent book ‘‘ The English Complaint ’’-perpetual lassitude 
and weariness due to malnutrition.) In summer we rush over 
to the Continent for {25 worth of nourishing food grown 
and prepared by those busy backward foreigners, and at home 
our own indolence makes as tolerant of every species of 
slap-dash laziness in the growing, preparation and serving 
of food. All this I was discussing not long ago with a genial 
Queen’s Counsel on the common law side whose agreement 
was better worth having than most people's, for, thanks to 
the training of a most sensible mother, who was one of 
Florence Nightingale’s young ladies, he is himself a very 
accomplished cook. ‘‘ You will never know the worst evils 
of poverty,” she used fo say to him, when he was quite a 
small boy, “if you know what food to buy, how to cook it 
and how to keep yourself clean.” It is almost a meal in itself 
to hear him vividly describing how with salt and garlic and 
a clever compromise which combines the advantages both of 
baking and boiling you can make a piece of old mutton into 
a banquet. Incidentally, he can look back on a Christmas 
Day, not long ago, when he cooked a full-scale Christmas 
dinner for eight people and decarbonised his car. He has, 
of course, had the usual experiences at hotels and inns. 
There was the hotel keeper who was reluctant to let him and 
his wife have a glass of water when they arrived unexpectedly. 
There was the innkeeper near a court at which he was appear- 
ing who refused him food during the luncheon adjournment, 
but whom, in the end, he nearly scared out of his wits. When 
the case was over his opponent (“a notorious drunk ’’) 
disappeared for a little and returned obviously a man trans- 
formed from the advocate who had been arguing so lucidly 
just a little before. There was only the one public house 
at which he could have been served and it was out of hours. 
The change in his opponent’s condition put the landlord's 
licence absolutely in his power and he let him know it, to his 
obvious terror, but, too good-naturedly it seems to me, he 
treated him to no worse than a frightening. 
RICHARD RoE. 
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NEW YEAR LEGAL HONOURS 


BARON 


Sir (ROBERT WILLIAM) HuGH O’NeILt, Bart., M.P. Called 
by the Inner Temple, 1909. 


PRIVY COUNCILLOR 
Lucien Macutt Dominic De Sirva, Esq., puisne justice of 
the Supreme Court of Ceylon. Called to the Bar, 1916, and took 
silk, 1938. 
: BARONET 
Sir Ernest Henry Poo.ry, Chairman of the Arts Council 
of Great Britain. Called by Lincoln’s Inn, 1901. 


KNIGHTS BACHELOR 

His Honour HuGH Lovepay Bgaz_ey, Common Serjeant of 
the City of London. Called by the Inner Temple, 1905. 

James CroyspaLe, Esq. For political and public services in 
Leeds. Admitted 1903. 

THomAS Hosart E tis, Esq., Chief Justice, East Bengal High 
Court. 

Joun James Cratk HENDERSON, Esq. For political and 
public services in Scotland. Solicitor, Glasgow. 

Marit JosepH BARNABE FRANCIS HERCHENRODER, Esq., 
Q.C., Colonial Legal Service, Chief Justice, Mauritius. Called 
by the Middle Temple, 1919, and took silk, 1943. 

HERBERT KINGSLEY PAINE, Esq., C.M.G., Judge of the 
Insolvency Court, State of South Australia. Admitted to the 
South Australian Bar, 1905. 

CLIFFORD WALTER RaApcLirre, Esq., Clerk of the Middlesex 
County Council. Admitted 1916. 

ALLAN CHALMERS SMITH, Esq., M.C., Chief Justice, Sierra 
Leone. Called by Gray’s Inn, 1920. 

AUBREY KENNETH SOLOMON, Esq., C.B.E., Q.C., President of 
the Legislative Council, Bahamas. Called to Bahamas Bar, 1905, 
and took silk, 1925. 


HAROLD SuTcLirFE, Esq., M.b. For political and public 
services. Called by the Inner Temple, 1925. 


ORDER OF THE BATH 
G.C.B. 

Sir ErNEsT ARTHUR Gowers, G.B.E., K.C.B. Called by the 
Inner Temple, 1900. 

K.C.B. 

Sir RoGER MeLLor Makins, K.C.M.G. Called by the Inner 
Temple, 1927. 

C.B. 

JOHN SAYE WINGFIELD TWISTLETON-WYKEHAM-FIENNES, 
Esq., Parliamentary Counsel. Called by the Middle Temple, 
1936. 

JouN HuBERT PENsSON, Esq., C.M.G., M.C. Called by Lincoln’s 
Inn, 1919. 

ROBERT LeriGH Sicu, Esq., Frincipal Assistant Solicitor, 
Treasury Solicitor’s Branch, Ministry of Fuel and Power. Called 
by the Inner Temple, 1930. 


ORDER OF ST. MICHAEL AND ST. GEORGE 


C.M.G., 

MaurIcE Epwarp Batuurst, Esq., C.B.E., Legal Adviser 
to the United Kingdom High Commissioner in Germany. 
Admitted 1938. ; 

WILLIAM CLEVELAND CLEVELAND-STEVENS, Esq., Q.C., Director, 
Council of Legal Education. Called by Lincoln’s Inn, 1907, and 
took silk, 1930. 


MICHAEL JosEPH Patrick HoaGan, Esq., Q.C., Colonial Legal 
Service, Attorney-General, Federation of Malaya. Called by 
the Irish Bar, 1936, by the Inner Temple, 1946, and took silk, 
Aden, 1946, 

Joun Hector Luxrorp, Esq., Principal Stipendiary Magistrate 
in Auckland. Admitted Solicitor of the Supreme Court of New 
Zealand, 1913, Barrister of the Supreme Court of New Zealand, 
1919, 

ROYAL VICTORIAN ORDER 
K.C.V.O. 

Sir Lestre Ceci. BLackMOoRE Bowker, O.B.E., M.C., City 

Remembrancer. Called by the Middle Temple, 1922. 


C.V.O. 
James HaRoLp Macpona.p, Esq., T.D., W.S. 


ORDER OF THE BRITISH EMPIRE 
K.B.E. 

Henry Victor ALpiINn RatkeEs, Esq., J.P., M.P. Called by 
the Inner Temple, 1°24. 

His Excellency Epwin ALoysitus PERERA WIJERATNE, High 
Commissioner for Ceylon in the United Kingdom. Proctor, 
Supreme Court of Ceylon and Notary. Advocate, 1929. Called 
by the Inner Temple, 1938. 


C.B.E. 

Leo D’Atmaba E Castro, Esq., Q.C. For public services in 
Hong Kong. 

Cyrit Henry Haines, Esq., M.B.E., Head of Claims Depart- 
ment, Foreign Office. Called by the Middle Temple, 1926. 

GrorRGE GorDON HONEYMAN, Esq., Chairman, Civil Service 
Arbitration Tribunal. Called by the Inner Temple, 1924. 

ANTHONY HIGHMORE KING, Esq., Master of the Crown Office 
and Registrar of the Court of Criminal Appeal. Called by the 
Inner Temple, 1913. 

EDWARD MorRELAND ParsEy, Esq., Assistant Solicitor, Board 
of Trade. Called by the Inner Temple, 1924. 

Harry PLowMan, Esq., Town Clerk, Oxford. Admitted 1926. 


Tuomas Younc, Esq., O.B.E., Legal Adviser in Scotland to 
the Ministry of Pensions. Chairman, Legal Aid Central Committee 
for Scotland. 

O.B.E. 


HAROLD Ayrey, Esq., M.B.E., Town Clerk of South Shields 
County Borough Council. Admitted 1922. 


Percy Bertram Boyp OLpFIELD, Esq. For political and 
public services in Surrey. Admitted 1914. 


RicHARD EpWARD KNIGHT THESIGER, Esq., Senior Legal 
Assistant, Lord Chancellor’s Office. Called by the Inner Temple, 
1936. 

NATHAN TuRK, Esq., 
Committee. Admitted 1927. 


Alderman LEONARD WILLIAM ARTHUR WHITE. For political 
and public services in Nottingham. Admitted 1924. 


Chairman, Westminster Savings 


SAMUEL WICcKINS, Esq., Chairman, Gloucester and Stroud 
Local Appeal Tribunal under the National Insurance Acts. 
Admitted 1902. 

M.B.E. 

DouGLAs SUTHERLAND MiL_warp, Esq. For political and 

public services in Gloucestershire. Admitted 1925. 





Mr. W. S. A. Brown, solicitor, of Bristol, left £89,080 
(£88,709 net). 

Mr. E. P. Careless, solicitor, of Llandrindod Wells, left £35,910 
(£34,538 net). 

Sir Sidney Clift, solicitor, of Birmingham, left, as at present 
ascertained, £75,609 (£21,980 net). 

Mr. Albert Field, solicitor, of Rhyl, formerly of Manchester, 
left £8,319 (£8,249 net). 


Mr. W. B. Howdle, solicitor, of Howden, Yorks, left £52,166 
(£51,002 net). 

Mr. W. O. Jarrett, solicitor, of Great Driffield, left £4,508 
(£4,419 net). 

Mr. D. C. M. Nicholls, solicitor, of Exmouth, left £55,303 
(£31,961 net). 

Mr. Reginald Whitworth (senior), solicitor, of Ashton-under- 
Lyne, left £21,970. 
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REVIEWS 


Intestacy and Family Provision. By J. Gitcurist Smit, 
LL.M., Solicitor (Honours). 1952. London: The 
Solicitors’ Law Stationery Society, Ltd. 28s. 6d. net. 


Whenever new legislation of the importance of the 
Intestates’ Estates Act, 1952, is put into force, there is 
temptation placed in the way of legal authors and publishers 
to produce an annotated copy of the Act supplemented, in 
appropriate cases, by appendices of rules and orders. While 
such a method of approach is of considerable value to the 
practitioner experienced in the particular branch of the law 
which is the subject of the Act, it has the serious disadvantage 
in many instances of failing to integrate the new and changed 
law with that which remains unchanged. Happily for the 
profession, Mr. Gilchrist Smith and the publishers have 
taken the opportunity afforded by the passing of the 1952 
Act as the occasion for the publication of an entirely new book 
on the law of intestate succession and family provision. 

Part I of the book deals with intestacy and, after a short 
introduction, sets out in comprehensive form the rules of 
intestate succession applicable in the case of persons dying on 
or after Ist January, 1953. This is followed by chapters on 
Partial Intestacy, the Devolution of Legal Estates, Dis- 
positions by Administrators, Assents and Conveyanees, 
Limitation of Actions and the Maintenance and Advancement 
of Infants. While emphasis is rightly placed in this part 
of the book on the new rules of succession, the practitioner, 
and in particular the conveyancer, will find of especial value 
the notes on the preparation of assents and the devolution 
of the legal estate, two matters of vital and everyday 
importance and upon which disappointingly little guidance 
is to be found, even in standard works. Powers of sale of 
administrators are fully discussed and in the case of leaseholds 
the practical importance in the present-day economy of 
statutory and contractual tenancies at rack rents is not 
overlooked. Quite apart from the topicality of the subject- 
matter, the comprehensiveness of this part of the book marks 
it out as a notable contribution to the section of legal literature 
which is concerned with the practice of the law. 

With the extension of the principles of the Inheritance 
(Family Provision) Act, 1938, to cases of intestacy, the 
importance of this Act to the advisers of personal repre- 
sentatives, beneficiaries and would-be beneficiaries is increased. 
The allocation of applications under the Act to the Chancery 
Division has perhaps made the practising solicitor a little 
chary of advising whether an application under the Act was 
likely to be successful. Such chariness has undoubtedly been 
fostered by the comparatively small number of applications 
which have reached court and have been reported. The 
paucity of such cases is, however, no indication of any lack of 
importance in the provisions of the Act, and the number of 
reported decisions must be only a very tiny fraction of the 
cases which have been settled without recourse to the courts. 
Part II of the book comprises some thirty pages and contains a 
thorough analysis of the law of family provision sufficient to 
dispel any nervousness which the practitioner may feel. While 
appreciating that the book is not intended in any way to 
provide precedents, we consider that a form of originating 
summons for an application under the Act would be a valuable 
addition. Such a form, while normally quite simple in sub- 
stance, is not readily available to the average conveyancing 
practitioner who often needs it in a hurry, especially when 
consulted at a stage when the time for the application is 
running very short. 

Not the least valuable parts of the book are the appendices 
of statutes and rules including the recently published 
Non-Contentious Probate (No. 2) Rules, 1952, which prescribe 
the form of Notice of Election by a Surviving Spouse to 
purchase his or her life interest for use where the surviving 
spouse is sole or sole surviving personal representative. 
The Immediate Life Annuity Tables published by the Govern- 
ment in 1934 and prescribed for use in calculating the value 


of a life interest under the new s. 474 of the Administration 
of Estates Act, 1925, are included in Appendix F so far as 
relevant at the present time. These tables should prove of 
considerable use in the innumerable circumstances when, 
apart from the Act, the value of a life or reversionary interest 
needs to be ascertained. The book is well indexed. 

Altogether it may safely be said that this is a book which 
practitioners will choose, not only as a guide to the new Act, 
but as a permanent addition to their library. Both author 
and publishers are to be congratulated on the promptness 
with which it has appeared. 


Handbook on the Formation, Management and Winding 
Up of Joint Stock Companies. By Sir Francis Gore- 
BrownE, M.A., Q.C. Forty-first Edition by Puivip 
JAMES Sykes, M.A., Barrister-at-Law, a Bencher of 
Lincoln’s Inn, L. J. Morris Situ, of Gray's Inn, Barrister- 
at-Law, OLIvER SmiTH, of Lincoln's Inn, Barrister-at-Law, 
and STANLEY Borrig, Solicitor. 1952. London: Jordan 
and Sons, Ltd. £3 3s. net. 

A new edition of this well-known work was well overdue, 
as the last edition was prior to the Companies Act, 1948, 
It is an authoritative work which covers its subject most 
satisfactorily and brings out quite a few points which other 
works omit. A little more attention is required on some 
points of practice. Thus, for example, it is not only possible, 
but also normal, in cases of reconstruction to get a new 
company incorporated under the same name as the old 
company on the same day as the old company goes into 
liquidation, whereas it is suggested that an interval of at least 
a day or two is necessary (p. 17). One wonders whether it 
is per incuriam that it is indicated (p. 164) that an offer in 
writing by company A to acquire from shareholders of 
company B the shares of that company in exchange for the 
issue of shares in company A constitutes a prospectus ; 
this may be so, but many lawyers doubt it, since there is a 
clear differentiation in law between “ exchange’’ and 
‘“‘purchase.’’ In general, there is little to criticise and much 
to commend. Specialists in company law should regard 
this work as one for their library. 


Butterworth’s Costs. [First Supplement. Edited by B. P. 
TREAGUS, Principal Clerk, Supreme Court Taxing Office, 
and H. J. C. Rarnsirp, of the Supreme Court Taxing 
Office. 1952. London: Butterworth & Co. (Publishers), 
Ltd. 12s. 6d. net. 

The main work is a very comprehensive and complete 
survey of the thorny subject of costs, and the First Supplement 
will be welcomed by practitioners. Since the work was 
originally published in September, 1951, there have been a 
number of important decisions on costs, particularly in 
relation to costs under the Legal Aid and Advice Act, 1949, 
and all the relevant decisions down to July last are noted. 
The nine new specimen bills of costs in connection with 
legal aid work are a very useful addition, and include prece- 
dents for such difficult and unusual cases as where three 
joint defendants are awarded costs and the legal aid certificate 
of one of them is revoked. 

One of the very few omissions from the main work has now 
been dealt with fully and efficiently, namely, the costs at 
quarter sessions, and practitioners will find the precedents 
of costs relating to this branch of the law very useful, not 
only from the point of view of costs but also as indicating 
the steps to be taken in the proceedings. It is not stated 
on what basis or scale the items have been charged in the 
specimen precedents, but it would appear that the scale set 
out in Appendix N to the Supreme Court Rules has been 
adopted. 

Several new precedents of costs in the Chancery and 
Oueen’s Bench Divisions have been included. 
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The publishers have adopted the practice of noting in 
bold type against each amendment or addition the page 
numbers in the main work to which the addition or 
amendment relates, and this greatly facilitates reference. 

For those practitioners who already have the main work, 
this First Supplement is a well compiled and highly necessary 
addition and, indeed, those practitioners who have not 
acquired the main work would find the First Supplement 
well worth possessing, if only for the section dealing with 
costs at quarter sessions. 


Costs in Respect of Common Form Probate Business 
in the Probate, Divorce and Admiralty Division of the 
High Court of Justice. By SAMUEL FREEMAN, retired 
Solicitor. 1952. Halifax: Edward Mortimer, Ltd. 25s. 
net. 

Once the reader has become familiar with the rather 
unusual format in which the book is printed and which gives 
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the precedents on one page with the author’s notes opposite, 
he will find within its covers an amount of useful information 
on the subject of non-contentious probate costs. The book 
has been compiled from Mr. Freeman’s lengthy practical 
experience and the notes include references to and extracts 
from relevant opinions of the Council of The Law Society. 
Unfortunately, the method which the author has adopted 
involves considerable repetition which has not always made 
for clarity, and while the experienced probate practitioner 
will be able to follow the precedents with ease it is feared 
that those less experienced may have difficulty in “ seeing 
the wood for the trees.’’ Elimination of oft-repeated notes 
would allow for the inclusion of additional precedents, which 
would make the book immeasurably more useful. The book 
is very clearly printed and well bound. Being crown quarto 
in size, it lies flat when open and is handy for the desk. The 
price is, however, rather high for a book of this limited scope. 


NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 


CONTRACT: NO REPUDIATION TO RELY ON BONA 
FIDE BUT MISTAKEN CONSTRUCTION 
James Shaffer, Ltd. v. Findlay Durham & Brodie 


Singleton and Morris, L.JJ., and Upjohn, J. 
10th December, 1952 


Appeal from Streatfeild, J. 

The defendants, who were export distributors, contracted in 
writing in 1947 to pass on to manufacturers (the plaintiff company) 
customers’ orders for goods of not less than £80,000 in any one 
year. The agreement was to last for fifteen years with an 
option to terminate after the tenth year. Owing to import 
restrictions on the continental market in 1948, they were unable 
to obtain sufficient orders. In negotiations with the manufac- 
turers, they said that their obligations under the contract did 
not go beyond passing on to the manufacturers whatever orders 
they received, and, though they would do their utmost to obtain 
orders, they were not responsible to do more. The manufac- 
turers wrote referring to this statement and accepting it as a 
repudiation of the contract and holding the defendants responsible 
in damages resulting from repudiation. Streatfeild, J., held that 
the distributors repudiated and they now appealed. 

SINGLETON, L.J., said that the test to be applied was, as 
stated by Lord Coleridge, C.J., in Freeth v. Burr (1874), L.R.9C.P. 
208, at p. 213, whether the defendants had by their acts or 
conduct evinced an intention to abandon and altogether refuse 
performance of the contract. Here the plaintiffs had expressed 
what his lordship had said to be an erroneous construction of 
the contract, but he had heard nothing which caused him to 
doubt their good faith in holding that view and, so far from 
wanting to repudiate the contract, there was ample evidence 
that the defendants were most anxious to perform it. They had 
done and were doing their best in difficult circumstances to fulfil 
the contract, and he was of the opinion that they did not intend 
to repudiate it and had not done so. 

Morris, L.J., said that, in considering the circumstances of 
the case, it was important to bear in mind that the contract 
was intended to last for fiftéen years. The difficulties confronting 
the defendants might have lasted only a short time and business 
in subsequent years might well have exceeded the minimum 
figure mentioned in the contract. The construction put on the 
contract by the defendants was not absurd, although it was 
wrong. Though the defendants were in breach of the contract 
if they failed to perform the unqualified obligation to pass on 
£80,000 worth of orders each year, they had not repudiated the 
contract altogether. They had done their best to perform it; 
they had met with unexpected difficulties, but they had not 
repudiated the contract. 

Upjoun, J., agreed. Appeal allowed on the issue as to 
repudiation. 

APPEARANCES: kK. Diplock, Q.C., and J. P. Ashworth 
(Freshfields); Gilbert Paull, Q.C., and S. K. de Ferrars (Benson, 
Mazure & Co.). 

{Reported by Miss E. DANGERFIELD, Barrister-at-Law) [1 W.L.R. 106 


Where possible the appropriate page reference is given at the end of the note. 


HUSBAND AND WIFE: LEGAL AID: SECURITY 
FOR COSTS 
Evans v. Evans 


Singleton and Morris, L.JJ. 12th December, 1952 


Appeal from Collingwood, J., in chambers. 


The husband filed a petition for divorce in January, 1952, 
alleging cruelty. The wife applied for legal aid to defend the 
suit and was granted a certificate. Her disposable income was 
assessed at /£156, her disposable capital £8, her maximum 
contribution mi/. Her answer was filed in July, 1952. The 
husband was granted a legal aid certificate in September, 1952, 
and his disposable income was assessed at £296, his disposable 
capital as mi/, and his maximum contribution at £70. His 
contribution was fixed at £70 by the local committee, to be paid 
by instalments. On 3rd November, 1952, the district registrar 
at Brighton ordered the husband to provide £20 security for costs. 
He had the legal aid certificate before him. His decision was 
upheld by the judge in chambers. 


SINGLETON, L.J., said that r. 65 (3) expressly provided that 
on an application for security the means of the husband must be 
considered. Counsel for the husband had submitted (1) that 
when both parties were legally aided, there was no power to make 
an order; (2) that, even if there were such power, the sum ordered 
in the present case was a wrong exercise of the registrar’s 
distretion. His lordship said that, in the absence of regulations 
under s. 12 (2) (b) of the Legal Aid and Advice Act, 1949 [which 
makes provision for regulations as to security for costs], it 
could not be said that the power of the Divorce Court to order 
security had ceased ; and he referred to Vincent v. Vincent {1952} 
W.N. 532; [1952] 2 T.L.R. 907, where Barnard, J., had upheld 
the power of that court to order security against an assisted 
person. But Barnard, J., had also pointed out that, if the case 
went back to the registrar, the registrar might well order nothing 
by way of security. The registrar in the present case had had the 
husband’s certificate before him, which was based upon an assess- 
ment made by the National Assistance Board a short time before. 
It looked as if the registrar had considered that the petitioner 
was in a position to do something which the Board had thought 
that they ought not to ask him to do, although the test was not 
precisely the same, and the duty of the Board was to find out 
what was a reasonable sum for the husband to pay. The object 
of the Act, moreover, was to enable a party to put forward 
his case, and it was not clear where the husband could find the 
sum ordered. Was the petition to be held up, or must he borrow 
the money ? Such application as the present involved consider- 
able costs, and the cost of obtaining an order, which ought in the 
circumstances to have been very small, was more than it was 
worth. It was not desirable that the order should have been 
made on no information other than that which was before the 
Board. 

Morris, L.J., concurring, referred to Wigley v. Wigley [1951] 
P. 156, 160, in which a case such as this had been considered by 
Singleton, L.J., and agreeing with the judgment in Vincent v. 
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Friends of Man 


They've earned a rest... 


Hasere them one 


With a Bequest! 


@ WHEN DRAWING UP WILLS 


please remember to include the 


HOME of REST 
for HORSES 


WESTCROFT STABLES 


BOREHAM WOOD HERTS 





REVERSIONARY INTEREST SOCIETY 
LTD. (Est. 1823) 
EQUITABLE REVERSIONARY INTEREST 
SOCIETY, LTD. (Ese. 1835) 


The two Societies under the same 
management at 


19 COLEMAN STREET, LONDON, E.C.2 


Total Funds invested in the purchase of 
Reversions and Life Interests or in 
Loans upon them: £2,000,000 


The Law Costs for Loans are regulated by Scale 








THE TRINITARIAN BIBLE SOCIETY 


For the circulation of Protestant or eats 
Versions of the Word of God 

was founded by a company of Godly Evangelicals in 1831. 

It refuses to circulate versions made from the corrupt 
Clementine Vulgate, and requires, in its Laws, of its 
Members that they shall be PROTESTANTS who 
acknowledge their belief in the GODHEAD OF THE 
FATHER, OF THE SON AND OF THE HOLY GHOST, 
THREE CO-EQUAL AND CO-ETERNAL PERSONS IN 
ONE LIVING AND TRUE GOD. The Society is actively 
engaged in FREE DISTRIBUTION of the Word of God 
in many parts of the world and fresh fields of usefulness 
are continually opening. CONTRIBUTIONS and 
LEGACIES will be welcomed and may be sent to 
The Secretary, 7 Bury Street, London, W.C.1, from 








whom literature and information may be obtained. 
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are asked to make a bequest to 


LOVERS OF ANIMALS | 


THE 


ALL ALL 
ANIMALS TREATMENT 
TREATED P. D. S. A. FREE 


Founded in 1917 by Mrs. M. E. DICKIN, C.B.E. 
Hon. Treasurer : The Rt. Hon. LORD BRABAZON OF TARA, P.C., M.C. 


| THE ONLY ORGANISATION ESTABLISHED EXCLUSIVELY FOR 


| 
Patron : H.R.H. The DUCHESS OF KENT | 
THE FREE TREATMENT OF SICK ANIMALS OF THE POOR | 


Nearly 1,000,000 Cases Treated Annually 


| 
THE PEOPLE’S DISPENSARY FOR SICK ANIMALS 
P.D.S.A. House, Clifford Street, 
London, W.!I. (Tel. Regent 6916) 
Incorporated by Special Act of Parliament 








— 


SOCIETY FOR THE ASSISTANCE OF LADIES IN REDUCED 
CIRCUMSTANCES Patron 











Founded by Miss Smallwood Her Majesty The Queen 


New Year Appeal 


Winter is causing much distress and chronic illness amongst our 
elderly and suffering ladies. Money is needed for some extra comforts. 
Legacies do help ! 


Will Lawyers kindly advise their Clients to help this Society ? 
MAKING CHEQUES PAYABLE— 


Miss SMALLWOOD’S SOCIETY, LANCASTER HOUSE, MALVERN | 

















Boys: Cobham, Surrey Girls: Dogmersfield Park, Hants 


REED’S SCHOOL 


(Founded 1813) 


The School provides a boarding school education for fatherless children and meets the 
cost of all deir clothes. Candidates must possess an aptitude for Grammar School 
work, and full details concerning entrance will be supplied by the Secretary. Sub- 
scriptions and Donations are urgently needed, and Legacies for Investment would be 
of lasting benefit to the School. 


PHILIP HORTON, Secretary, REED'S SCHOOL 
32 QUEEN VICTORIA STREET, LONDON, E.C.4 


SHREWSBURY Che Crown Hotel F itematiatiaiel 


Situated in the centre of the town, it is one of SHREWSBURY’'S best examples of Old English half-timbered 
structures, and is replete with all those modern conveniences ~ complete comfort, in its spacious lounges 
and bedrooms. Electric or Gas fires, telephones and h. and c. water in all bedrooms. 


CLOSE TO ASSIZES, COUNTY AND POLICE COURTS 
— Garage — Snack Bar Counter open until 11 p.m 


























Two large Lounge Bars _Telephone 4491- 2 


JEWELS 











| THE STAR & GARTER HOME 


VALUED for Disabled Sailors, Soldiers & Airmen 
for the maintenance and treatment of totally and 
FOR permanently disabled ex-servicemen 
Patron: H.M. Queen Mary 
ae THIS HOME IS AN INDEPENDENT 
| CHARITY AND STILL RELIES LARGELY 
INSURANCE ON ITS OWN RESOURCES. FURTHER 


| LEGACIES ARE OF VITAL IMPORTANCE 


C A R T I E R L T D. All particulars fromthe Commandant ( Dept SJ) 
175 NEW BOND STREET, W.1'| Star & Garter Home, Richmond, Surrey 








Please mention ‘‘ TE Sovicitors’ JourNAL ” when replying to Advertisements 
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Vincent, supra, that the power of the court to order security 
remained, emphasised the concluding words of Barnard, J., 
referred to above. It might be that the effect of the order for 
£20 security with its resulting stay would, in the circumstances, 
prevent the husband from proceeding. Appeal allowed. 


APPEARANCES: Rk. D. Ranking (Haslewood, Hare, Shirley 
Woolmer & Co., for Bosley & Co., Brighton); Kenneth Jones 
(Gates & Co., Brighton). 


{Reported by Joun B. Garpner, Esq., Barrister-at-Law.} {1 W.L.R. 127 


RIVER POLLUTION: LIABILITY OF LOCAL AUTHORITY 
FOR NUISANCE: FORM OF RELIEF 


Pride of Derby Angling Association, Ltd., and Another v. British 
Celanese, Ltd., and Others 


Evershed, M.R., Denning and Romer, L.J J. 
15th December, 1952 


Appeal from Harman, J. ([1952] 1 T.L.R. 1013 ; 96 Sov. J. 263). 


The plaintiffs were fishery owners and riparian proprietors 
along a stretch of the Rivers Derwent and Trent below Derby. 
They brought an action in nuisance against British Celanese, Ltd., 
Derby Corporation, and the British Electricity Authority in 
respect of pollution. Harman, J., found that there was gross 
pollution occasioned (a) by the discharge by British Celanese 
of noxious effluents from their factory ; (b) by the Corporation, 
by noxious effluent from their sewage works, which had for some 
time past been unable properly to deal with the increasing 
volume of sewage arising from the growth of population in Derby ; 
and aggravated by the action of the Electricity Authority in 
discharging a substantial volume of heated water into the 
Derwent. He ordered an inquiry as to damages, and granted 
injunctions restraining the defendants from passing effluents 
into the Derwent (a) so as sensibly to alter the quality (including 
the temperature) of the river, or (b) so as to interfere with the 
plaintiffs’ right of fishing; the operation of the injunctions 
was suspended for two years. The corporation appealed, con- 
tending that by the Derby Corporation Act, 1901, they were charged 
with the duty of providing a sewerage system, that they had 
constructed a system which was adequate when completed ; that 
certain sections of the Act exempted them from liability for 
pollution ; and that the subsequent inadequacy of the works was 
not a misfeasance but a non-feasance, for which they were not 
liable at law. They also contended that, having regard to the 
present difficulties in executing substantial works, an injunction 
ought not to be granted. The Electricity Authority also appealed, 
claiming that the injunction against them should be varied so as 
to provide that their effluent should not be such as to cause by 
its presence in the river injury to fish, by reason of the terms 
of the local Act under which they operated. Neither party 
contested the findings of fact in the court below. 


EVERSHED, M.R., said that the corporation failed in their 
contention that the wording of their local Act absolved them 
from liability ; on its proper construction it was quite otherwise, 
and the discharge of a noxious effluent was prohibited. As 
regards the position at common law, it would seem that Glossop v. 
Heston and Isleworth Local Board (1879), 12 Ch. D. 102, and 
Attorney-General v. Dorking Union (1882), 20 Ch. D. 595, decided 
that a local authority which merely “ inherited’’ a sewage 
system which was or became inadequate were not liable for 
pollution; but in the present case the defendant corporation 
had not inherited but constructed the system which had become 
faulty, so those cases did not avail them. The action was based 
on nuisance, not on negligence; and there was no defence of 
““non-feasance ’’ to an action for nuisance, in which the only 
questions were whether the creation of the nuisance was expressly 
authorised by, or was an inevitable result of, the exercise of the 
defendants’ statutory powers; the corporation’s main point, 
accordingly, failed. As to the second point, the grant of an 
injunction was not purely discretionary. Where proprietary 
rights were wrongfully interfered with, the proprietor was 
prima facie entitled to an injunction except in special circum- 
stances, including the circumstance that damages would be an 
adequate remedy, which they were plainly not in the present 
case. Taking into account the practice of suspending injunctions 
of this nature, it would be quite wrong to say that Harman, J., 
exercised his discretion wrongly. The corporation’s appeal 


wholly failed. The Electricity Authority, in view of the wording 
of their local Act, were entitled to the amendment in the wording 
of the injunction for which they contended. 
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DENNING, L.J., said that the distinction between misfeasance 
and non-feasance was valid only in the case of highways repairable 
by the inhabitants at large. Otherwise, public authorities had 
been liable for non-feasance ever since Yielding v. Fay (1594), 
Cro. Eliz. 569, where a parson was held liable for failing to 
provide and maintain a parish hall. 

Romer, L.J., agreed. 

Appeal of corporation dismissed. 
Electricity Authority varied. 

APPEARANCES: Siy Andrew Clark, Q.C., and G. T. Hesketh 
(Sharpe, Pritchard & Co., for E. H. Nichols, Town Clerk, Derby ) ; 
Henry Salt, Q.C., H. I. Willis, Q.C., and S. I. Levy (R. A. Finn); 
Charles Russell, Q.C., G. H. Newsom and J. A. Gibson (Marchant, 
Gerrish & Newington); H. F. J. Teague (Linklaters & Paines). 

[Reported by F. R. Dymonn, Esq., Barrister-at-Law.}) [2 W.L.R. 58 


Form of injunction against 


DEATH DUTIES: CREDIT IN RESPECT OF CANADIAN 
SUCCESSION DUTY: ENTITLEMENT AS BETWEEN 
LEGATEES AND RESIDUE 
In re Goetze ; National Provincial Bank, Ltd. v. Mond 
Somervell, Jenkins and Romer, L.JJ. 15th December, 1952 

Appeal from Upjohn, J. 


A testatrix resident in England, who died in 1951, by her will 
made in 1949 provided that “ all legacies and annuities bequeathed 
by this my will . . . are to be paid free of all legacy duty and 
all other death duties.”” After bequeathing a number of pecuniary 
legacies and annuities she left her residue on trust for sale and 
conversion and directed that her trustees should pay out of the 
proceeds funeral and testamentary expenses and debts, and 
should provide for all legacies and annuities, ‘‘ and the duty on 
all such legacies and annuities.’”’ The estate was substantial, 
and more than one-half was invested in the shares of a Canadian 
company. English estate duty was paid on the whole estate, 
and also Canadian succession duty on the Canadian shares to the 
amount of £82,000. Under art. 5 of the Double Taxation Relief 
(Estate Duty) (Canada) Order, 1946, this sum was credited to 
the executors in relief of English estate duty. Questions then 
arose as to the incidence of duties as between legatees, annuitants 
and residue. Upjohn, J., held that (1) English estate duty should 
be borne by residue; (2) Canadian succession duty should be 
borne by the legatees and annuitants ; and (3) the refund enured 
for the benefit of residue. The annuitants and legatees appealed, 
the questions for decision being (1) whether the Canadian duty 
attributable to the legacies and annuities ought to be borne by 
them or by residue; and (2) if the former, whether the credit 
ought to enure to the benefit of the legatees and annuitants, 
or of residue. 


Jenkins, L.J., said that the language of the will was such as 
might be found in any English will, and the only “ attendant 
cirgumstances ”’ were that more than half the estate was invested 
in Canada. Upjohn, J., had followed In re Cunliffe-Owen [1951] 
Ch. 964; 95 Sot. 285, in which Wynn Parry, J., after 
reviewing the authorities, held that prima facie directions such 
as those in the present will as to exoneration of legacies from 
death duties referred only to United Kingdom duties, though 
they might be given a wider scope if ‘‘ attendant circumstances " 
justified it. The rule and qualification were well founded, and 
the ‘‘ attendant circumstances’’ in the present case did not 
justify a departure from the rule; so that prima facie the 
legatees and annuitants must bear their due proportion of 
Canadian duty. But the will directed that the English estate 
duty on the legacies and annuities was to be discharged out of 
residue, and the effect of the Double Taxation Relief Order was 
that the amount of Canadian duty paid was to be allowed as a 
credit against the like amount of English duty, i.e., as operating 
to discharge so much of that duty; so that the payment of the 
Canadian duty served the double purpose of discharging both 
duties. It followed that the legatees and annuitants were not 
liable in respect of their shares of the Canadian duty. Accordingly, 
although under the terms of the will the legatees and annuitants 
were liable for their proportions of Canadian duty, the credit 
under the order enured to their benefit, so that the net amount 
of English estate duty, as reduced by the credit, fell on residue. 
The order below should be varied accordingly. 


RoMER and SoMERVELL, L.JJ., agreed. Appeal allowed. 
APPEARANCES: J. A. Wolfe; Lionel Edwards, Q.C.; F. B. 
Marsh (Jacobson, Ridley & Co.). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law.) (2 W.L.R. 26 
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SETTLEMENTS: JURISDICTION OF COURT OF 
CHANCERY: SCHEMES REDUCING TAX LIABILITY 


In re Downshire Settled Estates; Marquess of Downshire v. 
Royal Bank of Scotland 


In re Chapman’s Settled Estates ; Chapman v. Chapman 
In re Blackwell's Settlement Trusts; Blackwell v. Blackwell 


Sir Raymond Evershed, M.R., Denning and Romer, L.JJ. 
17th December, 1952 


These three appeals from decisions of Roxburgh, J., Harman, J., 
and Roxburgh, J., respectively, involved questions of general 
principle as to the inherent and statutory jurisdiction of the 
Court of Chancery and were heard together. The facts in each 
case were as follows: (1) By a settlement of 1915 land was 
settled to uses under which the plaintiff had, in effect, a protected 
life interest, with remainder to his sons in tail (there were none), 
with remainder to the second defendant for life, with remainder 
to the third defendant absolutely. The trust property was 
valued at over £1,100,000, £400,000 of that sum being represented 
by land and the balance of £700,000 by investments. Witha 
view to saving estate duty on the death of the tenant for life, 
the court was asked to sanction a scheme of arrangement by 
which the plaintiff would surrender his life interest in the 
£700,000 capital moneys and the second defendant his reversionary 
life interest so as to accelerate the life interest of the remainder- 
man, on the footing that the surrender of the plaintiff's life 
interest should not involve a forfeiture. Powers to jointure and 
charge portions in respect of the £700,000 investment fund were 
to be released. Provision was to be made for the contingency 
of the plaintiff having a son, and there were other ancillary 
provisions. Roxburgh, J., dismissed the application, holding 
that the proposed scheme involved a rewriting of the trusts of 
the settlement under which the estates were held and that the 
court had no jurisdiction to sanction such a rewriting either 
under its general jurisdiction or under s. 64 of the Settled Land 
Act, 1925. The plaintiff appealed. (2) By a settlement of 1944 
atrust fund was settled for the benefit of the settlor’s son, and 
it was provided by cl. 3 that until his youngest child should 
attain twenty-five years or until the expiration of twenty-one 
years from the death of the survivor of the settlors the trust 
income should be applied at the discretion of the trustees as a 
common fund for the maintenance of the son’s children and the 
balance accumulated with ultimate trusts for the son’s children. 
A subsequent settlement contained similar provisions. By 
reason of the provisions of cl. 3 it was apprehended that a claim 
for estate duty might arise on the respective deaths of the 
settlors. The court was asked under s. 57 of the Trustee Act, 
1925, to sanction a scheme freeing the trust funds from the 
provisions of cl. 3, which were to be transferred to the trustees 
of a new settlement to be held upon the trusts of the original 
settlements but without the clause in question. Harman, J., 
dismissed the application, holding that the court had no juris- 
diction either under its general power or under s. 57 of the 
Trustee Act, 1925, to sanction it. The trustees appealed. 
(3) By a voluntary settlement made in 1933 the plaintiff settled 
a trust fund, in effect, on protective trusts on himself for life, 
with remainder for his children and issue as he should appoint 
and, in default of appointment, for his children in unequal 
shares, with an ultimate trust for his testamentary appointees. 
The plaintiff had one son born in 1951. The settled fund was 
valued at £83,000. On the plaintiff’s death estate duty would be 
payable at the rate of 65 per cent. The plaintiff asked the 
court to sanction a scheme whereby he surrendered his life 
interest in half the settled fund, so as to accelerate the interests 
in remainder on the terms that his life interest in the other half 
of the fund was not thereby forfeited. Roxburgh, J., dismissed 
the application. The plaintiff appealed. 

The court held that it was not an objection to the sanction 
by the court of any proposed scheme in regard to trust property 
that its object or effect was, or might be, to reduce liability for 
tax (including estate duty). 


EVERSHED, M.R., read the reserved judgment of Romer, L.J., 
and himself. He said that the appeals raised matters of con- 
siderable general importance as to the extent of the jurisdiction, 
inherent and statutory, of the Court of Chancery. The inherent 
jurisdiction was of a limited character, to confer upon trustees 
quoad items of trust property vested in them administrative 
powers to be exercised by them where a situation had arisen in 
regard to the property creating what might fairly be called an 
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““emergency.’’ It did not extend to sanctioning generally the 
modification or remoulding of the beneficial trusts of a settlement. 
To that general principle there were only two exceptions : first, 
where a testator or settlor had so provided that the immediate 
beneficiaries had no fund for their present maintenance, the court 
would assume that the intention to provide, sensibly, for the 
family was so paramount that it would order maintenance in 
disregard of trusts for accumulation. Second, the court had 
power and jurisdiction to approve on behalf of persons interested 
under the trusts who were under disability (particularly infants) 
and persons who might hereafter become interested, compromises 
proposed by or between persons beneficially interested under the 
trust who were sui juris and to direct and protect trustees 
accordingly. The word ‘‘compromise’’ in this connection 
should not be narrowly construed so as to be confined to 
“compromises ’’ of disputed rights. Section 57 of the Trustee 
Act, 1925, did not confer on the court any general jurisdiction 
to vary beneficial trusts. The power conferred by that section 
in regard to ‘‘ the management or administration of any property ”’ 
was confized to the managerial supervision and control of trust 
property on behalf of beneficiaries, and the language could not 
be stretched to include any modification of equitable interests 
which had been created in that property. The jurisdiction 
conferred by s. 64 of the Settled Land Act, 1925, was in some 
respects more ample in regard to the subject-matter to which it 
related than the jurisdiction conferred by s. 57 of the Trustee 
Act, 1925. The power conferred by s. 64 to authorise “ any 
transaction ’’ which in the opinion of the court would be for the 
benefit of the settled land was not limited to steps of an 
administrative character. Their lordships added that in the case 
of a settlement under the Settled Land Act, 1925, which no longer 
comprised any land, neither s. 64 of the Settled Land Act, 1925, 
nor s. 57 of the Trustee Act, 1925, had any application. Their 
lordships considered In re C.W.M. [1951] 2 K.B. 714; Inve New 
[1901] 2 Ch. 534; and In ve Tollemache |1903) 1 Ch. 457, and other 
authorities, and approved In re Trenchard (1902) 1 Ch, 378. 


DENNING, L.J., said that in his opinion the jurisdiction of the 
court was not limited as his brethren had held, but that the true 
principle was that of Lord Hardwicke, that the court had power 
to deal with the property and interests of infants or other persons 
under disability in a manner not authorised by the trust, when- 
ever satisfied that what was proposed was most advantageous 
for them, provided everyone of full age agreed to it. 


Applying the principles enunciated to the three appeals before 
them, the court held: On (1) first, that though under its general 
jurisdiction the court had no jurisdiction to sanction the scheme, 
that scheme fell within their jurisdiction to approve compromises 
and should be approved; second, that the scheme was a 
“‘ transaction ’’ for the benefit of the persons interested under the 
settlement, and was one which the court could and ought to 
approve under the statutory jurisdiction conferred by s. 64 of 
the Settled Land Act, 1925. They reversed the decision of 
Roxburgh, J., and allowed the appeal. 

On (2) the court held (Denning, L.J., dissenting) that 
the scheme was outside s. 57 of the Trustee Act, 1925. It 
was merely a re-arrangement of beneficial interests, which, to the 
extent that it might prove to be of advantage to some members 
of the class, would correspondingly operate to the prejudice of 
others. Since it was no part of the function of the courts to 
recast settlements from time to time merely with a view to tax 
avoidance, the court had no jurisdiction to authorise the trustees 
to carry the scheme into effect. They affirmed the decision of 
Harman, J., and dismissed the appeal. 

On (3) they held that the scheme was of a nature which the 
court had power to sanction in exercise of its jurisdiction to 
approve compromises in the wide sense of the word, and allowed 
the appeal against the decision of Roxburgh, J. 

APPEARANCES : (1) Raymond Jennings, Q.C., J. A. Brightman, 
L. M. Jopling (for Gustavus Thompson & Sons) ; Denys Buckley 
as amicus curiae (Treasury Solicitor.) 

(2) Neville Gray, Q.C., and J. A. Armstrong; John Bowyer 
(Blundell, Baker & Co., for Wheldon, Houlsby, Moore & Armstrongs, 
South Shields); Denys Buckley as amicus curiae (Treasury 
Solicitor). 

(3) J. A. Brightman (Neish, Howell & Haldane); G. A. Rink 
(Baileys, Shaw & Gillett); Denys Buckley as amicus curiae 
(Treasury Solicttor). 


{Reported by Miss M. M. Hixt, Barrister-at-Law.) (2 W.L.R. 94 
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CHANCERY DIVISION 


CHARITY: TRUST TO PROVIDE “ RECREATION ” 
Baddeley and Others v. Inland Revenue Commissioners 
Harman, J. 18th December, 1952 
Appeals from Inland Revenue Commissioners. 


The appellants were the trustees under two deeds of conveyance 
of a mission church and certain buildings, lands, and capital 
moneys. The trusts of the first deed were: (a) the promotion 
of the religious, social and physical well-being of persons resident 
in West Ham and Leyton by the provision of facilities for 
religious services and instruction; (b) the social and physical 
training and recreation of such persons so resident as were 
(i) in the opinion of the leaders of the local Methodist mission 
members or likely to become members of the Methodist Church, 
and (ii) of insufficient means otherwise to enjoy the advantages 
provided by the trust ; (c) the promotion and encouragement of 
all forms of such activities as were calculated to contribute to 
the health and well-being of such persons. The trusts of the 
second deed were for the promotion of the moral, social and 
physical well-being of persons qualified as in the first deed by 
means similar to those comprised in (b) and (c). The com- 
missioners held that the conveyances were not made to “ a body 
of persons established for charitable purposes only or to the 
trustees of a trust so established ”’ within s. 54 (1) of the Finance 
Act, 1947, so that the ad valorem duty payable was at the full 
rate and not at half that rate. The trustees appealed. 

HARMAN, J., said that trust (a) of the first deed was for the 
advancement of religion, and did not come into question. Apart 
from that, the trustees had sought to support the trusts as 
charitable on the grounds (i) that they were for the “ relief ”’ 
of poverty, and (ii) that they were “ for other purposes beneficial 
to the community’: per Lord Macnaghten in Special Com- 
missioners of Income Tax v. Pemsel [1891] A.C. 531, at p. 583. 
As to the first ground, “‘ relief ’’ seemed to connote a need for 
a necessity or quasi-necessity ; the provision of amusement, 
however healthy it might be, was not “ relief,’ as no need was 
involved ; this was not a poverty case. As to the second point, 
it had been laid down in Williams v. Inland Revenue Commissioners 
{1947} A.C. 447 that every object of public general utility was 
not necessarily a charity. Apart from authority, it could 
hardly be said that “ recreation ’’ was a charitable object. The 
fact that recent Acts authorised and encouraged the spending 
of public money on playing fields did not affect the matter. 
Shillington v. Portadown U.D.C. {1911} 1 Ir. R. 247 and In re 
Hadden {1932} 1 Ch. 133 were in the appellants’ favour ; but in 
Trustees of Londonderry Presbyterian Church House v. Inland 
Revenue Commissioners [1946] N. Ir. 178, where the trusts were 
very similar to the present, the Court of Appeal in Northern 
Ireland held that trusts for ‘religious, moral, social and. 
recreation purposes ’’ did not fall within Lord Macnaghten’s 
fourth class; that case was of high persuasive authority and 
should be followed. Accordingly the appeals must be dismissed 
If it had been possible to hold that “ recreation ’’ was a proper 
charitable object, the persons to be benefited were of such a 
nature that it would have been proper to hold that the recreation 
was public. Appeals dismissed. 

APPEARANCES: Pascoe Hayward, Q.C., and W. F. Waite 
(Kenneth Brown, Baker, Baker); G. Cross, Q.C., and J. H. 
Stamp (Solicitor of Inland Revenue). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.} [1 W.L.R. 84 


QUEEN’S BENCH DIVISION 
STATUTORY DOCK AUTHORITY: NO POWER TO 
EXCLUDE PRIVATELY OWNED TUGS 


J. H. Pigott & Son v. Docks and Inland Waterways Executive 


Sellers, J. 16th December, 1952 
Action. 


The defendants, a statutory dock authority, administered a 
dock under special Acts as modified and amended by other and 
general Acts, the special Acts incorporating the Harbours, 
Docks and Piers Clauses Act, 1847, except so far as expressly 
varied by or inconsistent with them. Until 1951, their own 
tugs performed most of the towage services required at the 
dock; but from 1951 the plaintiffs, tug owners, provided 
towage services and were much employed, while the defendants’ 
own tugs were often idle. In March, 1952, the defendants 


sought to exclude the plaintiffs’ tugs from competing with their 
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own tugs, save on their own terms. They claimed the right to 
do so as owners of the dock and by virtue of the provisions of 
ss. 66 and 70 of the special Act, the Humber Commercial Railway 
and Dock Act, 1901, which gave power to regulate and control 
vessels using the dock and to build, purchase, hire or license 
tugs for use in connexion with the dock, but did not confer any 
express power to exclude tugs from the dock. The plaintiffs 
claimed a declaration that they were entitled as members of 
the public in the ordinary course of their business to employ 
their tugs to provide towage services for vessels entering or 
leaving the dock for the shipping and unshipping of goods within 
the meaning of s. 33 of the general Act of 1847. The defendants 
admitted that the object of excluding the plaintiffs’ tugs was 
to prevent competition with their own tugs. They further 
admitted that there was a greater demand for towage services 
than they could supply with their own tugs, but stated that they 
proposed to meet that by an arrangement for hiring additional 
tugs as and when required from the more distant port of Hull. 

SELLERS, J., in a reserved judgment, said that the whole 
question was whether the defendants were entitled to exclude 
tugs from the dock. Section 33 of the Harbours, Docks and 
Piers Clauses Act, 1847, provided that on payment of the 
appropriate rates the dock should be oepn to all persons, the 
freedom of access being limited by the words “‘ for the shipping 
and unshipping of goods.’’ Interpreting the section, he would 
hold that any persons providing any of the facilities in and 
about a dock without which there could be no shipping or 
unshipping of goods were persons to whom the dock must be 
open, and that, in his view, included the tug owner who by his 
tugs brought in and took out vessels engaged in shipping and 
unshipping goods. Reviewing the authorities relevant to the 
section and particularly dicta in London and North-Eastern 
Railway Co. v. British Trawlers Federation, Ltd. [1934] A.C. 279, 
at pp. 290, 301, and in the same case in the Court of Appeal 
[1933] 2 K.B. 14, and distinguishing Great Central Railway Co. 
v. North-Eastern Steam Fishing Co. (1906), 22 T.L.R. 520, his 
lordship said that the authorities substantially supported his 
interpretation of s. 33, and would entitle the plaintiffs to enter 
the dock with their tugs in the manner of their recent practice 
and their present demand. As to the defendants’ reliance on 
their powers as owners and undertakers, his lordship referred to 
Lindley, L.J., in London Association of Shipowners and Brokers 
v. London and India Docks Joint Committee [1892| 3 Ch. 242, 
cited in the British Trawlers case (supra), defining the position 
of a statutory body owning property in the position of the 
defendants. Finally, though s. 33 was made expressly subject 
to any special Act, there were no powers in s. 70 or s. 66 of the 
special Act of 1901, nor in any statute affecting the defendants’ 
rights, which entitled them to exclude tugs operating as the 
plaintiffs’ tugs had been doing. He expressed the view that his 
decision was, as he understood the position, more likely to provide 
efficient towage services at the port than if the defendants’ claim 
for a monopoly had prevailed. He would grant the declaration 
asked for. Judgment for the plaintiffs. 

APPEARANCES: Sir Robert Aske, Q.C., and G. G. Honeyman 
(Theodore Goddard & Co., for Andrew M. Jackson & Co., Hull) ; 
A. A. Mocatia, Q.C., J. P. Ashworth and R. J. Parker (M. H. B. 
Gilmour). 


{Reported by Miss M. M. Hitt, Barrister-at-Law.) {1 W.L.R. 94 


COURT OF CRIMINAL APPEAL 


CRIMINAL LAW: MEANING OF CONVICTIONS 
“ON PREVIOUS OCCASIONS ” 
R. v. Rogers 


Lord Goddard, C.J., Hilbery and Hallett, JJ. 
17th December, 1952 


The Criminal Justice Act, 1948, by s. 21 (2), provides that 
a sentence of preventive detention may be imposed on a person 
who has inter alia (b) been convicted on indictment on “ at least 
three previous occasions.’’ By s. 21 (1) corrective training 
may be imposed on a person who has been convicted on “ at least 
two previous occasions’’; and by s. 22 (1) persons who have 
been convicted on “ at least two previous occasions . . .’’ shall be 
ordered to be subject to the provisions of that section, unless the 
court otherwise determines. The appellant was convicted on 
indictment of housebreaking and larceny. Notice was served on 
him under s, 23 (1) of the Act of 1948 specifying the “ three 
previous occasions ’’—-the first being a conviction at Wiltshire 
Quarter Sessions, and the second and third being convictions on 
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two counts of one indictment at Dorsetshire Sessions. The 
deputy chairman held that since it was doubtful whether the 
second and third convictions constituted two separate ‘‘ occasions ”’ 
within the meaning of s. 21 (2) (6), the court had no jurisdiction 
to impose a sentence of preventive detention, and imposed a 
sentence of imprisonment. In so doing, he omitted per incuriam 
to state that he was making an order under s. 22 of the Act of 
1948, making the prisoner on discharge subject to the provisions 
of that section. The prisoner was granted leave to appeal 
against the sentence of imprisonment, and on hearing the applica- 
tion the court directed that the point of law as to the meaning 
of ‘‘ previous occasions ’’ in ss. 21 and 22 of the Act of 1948 
should be argued by counsel on both sides so that the matter 
could be cleared up. 

Lorp GopparD, C.J., said that the point as to the meaning of 
the words “at least three previous occasions’’ was of great 
importance, since circumstances similar to the present might 
arise at any assizes or quarter sessions. The words “ previous 
occasions ’’ were used in at least three places in the Act, and 
the same interpretation must be put on those words at each place. 
The Act was intended to deal with people who showed by their 
conduct that previous sentences had had no effect on them and 


SURVEY OF 


STATUTORY INSTRUMENTS 


Agriculture (Maximum Area of Pasture) (Extension) (Scotland) 
Order, 1952. (S.1. 1952 No. 2245 (S. 118).) 

Agriculture (Special Directions) (Delegation to 
Agricultural Executive Committees) Extension of 
Regulations, 1952. (S.I. 1952 No. 2267.) 

Agriculture (Special Directions) (Maximum Area of Pasture) 
Extension of Period Order, 1952. (S.I. 1952 No. 2260.) 

Aircraft (Customs) Regulations, 1952. (S.I. 1952 No. 2228.) 5d. 


County 
Feriod 


Calf Subsidies (England and Wales and Northern Ireland) 
Scheme, 1952. (S.I. 1952 No. 2207.) 5d. 
Calf Subsidies (Scotland) Scheme, 1952. (S.1. 1952 No. 2220 


(S. 117).) 

Carriage of Goods Coastwise Regulations, 1952. (S.I. 
No. 2225.) 

Chancery of Lancaster Rules, 1952. (S.I. 1952 No. 2216.) 

Clothing Industry Development Council (Dissolution) Order, 
1952. (S.1. 1952 No. 2238.) 6d. 

Commercial Vehicles (Temporary Importation) 
1952. (S.I. 1952 No. 2222.) 6d. 

Copper, Lead, and Zinc, Distribution (Amendment No. 2) Order, 
1952. (S.I. 1952 No. 2186.) 

Copper, Zinc, etc., Prices (No. 6) Order, 1952. 
No. 2260.) 

County Court (Amendment) Rules, 1952. 
(L. 20).) 8d. 
See ante, p. 2. 

East Sussex River Board Area (Freshwater Fisheries) Order, 
1952. (S.I. 1952 No. 2259.) 

Education Authority Bursaries (Scotland) (Amendment No. 1) 
Regulations, 1952. (S.1. 1952 No. 2215 (S. 116).) 

Electrical Appliances (Control of Manufacture and Supply) 
(No. 3) (Revocation) Order, 1952. (S.I. 1952 No. 2271.) 

Feeding Stuffs (Rationing) (Amendment No. 2) Order, 1952. 
(S.I. 1952 No. 2265.) 

Food Standards (Suet) Order, 1952. (S.I. 1952 No. 2203.) 

Fruit and Vegetables (Keturnable Containers) and Bananas 
(Revocation) Order, 1952. (S.I. 1952 No. 2204.) 

Further Education (Scotland) Code, 1952. (S.I. 1952 No. 2201 
(S. 114).) 5d. 

Further Education (Voluntary Associations) (Scotland) Grant 
Regulations, 1952. (S.I. 1952 No. 2202 (S. 115).) 5d. 

Import Duties (Exemptions) (No. 5) Order, 1952. (S.I. 1952 
No. 2206.) 

Ironstone (Exemption from Contributions) (No. 2) Order, 1952. 
(S.1. 1952 No. 2252.) 5d. 

Keeping of Intoxicating Liquor Regulations, 1952. (5.1. 
No. 2233.) 

Lace Furnishings Industry (Export Promotion Levy) (Amend- 
ment) Order, 1952. (S.I. 1952 No. 2239.) 

Lace Industry (Scientific Research Levy) (Amendment) Order, 
1952. (S.I. 1952 No. 2240.) 

, Plant and Appliances (General) (No. 21) (Revocation) 

Order, 1952. (S.I. 1952 No. 2270.) 


1952 


Regulations, 


(S.1. 1952 


(S.I. 1952 No. 2198 


1952 
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that for the protection of the public they were fit subjects for 
long detention. The court was of opinion that the words “ on 
at least three previous occasions "’ should be construed to mean 
that each “ occasion ’’ should be a separate appearance before a 
separate court, so that two sentences passed on the same man 
at the same sessions or assizes would not rank as two separate 
occasions. That construction would, on the whole, give effect 
to the intention of the Act, for it would then be shown that a 
person's three previous appearances in court and the sentences 
imposed on him on three separate occasions had not done any 
good, and that the time had come to try a long sentence. The 
court thought, therefore, that the deputy chairman was right 
in holding that the prisoner was not eligible for preventive 
detention, and would dismiss the appeal against the sentence of 
imprisonment. As to the deputy chairman's omission per 
incuriam to state that an order had been made under s, 22, 
the court would make that order, for the statute was mandatory 
in terms. That order would therefore be added to the sentence. 

APPEARANCES: Henry Elam and /]. H. Buzzard (Director of 
Public Prosecutions). 


{Reported by Miss M. M. Hitt, Barrister-at-Law 2 W.L.R. 52 


THE WEEK 


Magistrates’ Courts (Forms) Rules, 1952. (5.1. 1952 No. 2191 


(L. 19).) 2s. 2d. 
Magistrates’ Courts Rules, 1952. (S.1. 1952 No. 2190 (L. 18).) 
1s. 2d. 


These rules come into force on Ist June, 1953, and respectively 
prescribe forms and procedure in courts of summary jurisdiction, 
The previous Summary Jurisdiction Rules are revoked. 
Manufacture in Warehouse of Cavendish or Negrohead Tobacco 

Regulations, 1952. (S.I. 1952 No. 2227.) 5d. 

Manufacture of Tobacco Regulations, 1952. (5.1. 1952 No. 22260.) 
5d. 
Matrimonial Causes (Judgment Summons) Rules, 1952. (5.1. 

1952 No. 2209 (L. 21).) 6d. 

See ante, p. 2. 

Meat Products (No. 3) Order, 1952. (5.1. 1952 No 
National Insurance (Contributions) Amendment (No. 2) 

lations, 1952. (S.I. 1952 No. 2185). 

National Insurance (Members of the Forces) Amendment (No, 2 

Regulations, 1952. (S.1. 1952 No. 2184.) 5d. 

New Valuation Lists (Postponement) Order, 1952. (5.1. 

No. 2182.) 

See ante, p. 17. 

Permits, Certificates and Stock Books Kegulations, 1952. (S.1. 

1952 No. 2236.) 

Persian Gulf Money Order Warrant, 1952. 
6d. 

Playing Cards Regulations, 1952. (S.I. 1952 No. 2234.) 

Poisons (No. 2) Rules, 1952. (S.I. 1952 No. 2268.) 

Police (Scotland) (Amendment) Regulations, 1952. (S.1. 1952 

No. 2261 (5. 119).) . 

Private Vehicles (Temporary Importation) Regulations, 1952. 

(S.1. 1952 No. 2221.) 5d. 

Process (Temporary Importation! Regulations, 1952. 

No. 2223.) 

Purchase Tax (No. 10) Order, 1952. 


2257.) 6d. 


Regu 


1952 


(S.1. 1952 No. 2253.) 


(S.I. 1952 


(S.1. 1252 No. 2254.) 


Retail Furnishing and Allied Trades Wages Council (Great 
Britain) Wages Regulation (Amendment) Order, 1952. (5.1. 
1952 No. 2258.) 

Seed Potatoes (Amendment No. 2) Order, 1952. (5.1. 1952 


No. 2217.) 5d. 

Ship’s Report Importation and Exportation by Sea Kegulations, 
1952. (S.I. 1952 No. 2224.) 5d. 

Stills Regulations, 1952. (S.1. 1952 No. 2231.) 


Stopping up of Highways (Denbighshire) (No. 3) Order, 1952. 
(S.1. 1952 No. 2237.) 
Stopping up of Highways (Norfolk) (No. 2) Order, 1952. (5.1. 


1952 No. 2214.) 

Storage of Household Chattels Order, 1952. 
6d. 

Swindon Water Order, 1952. (S.1. 1952 No. 2255 

Timber (Charges) (No. 13) (Revocations) Order, 1952. 
No. 2275.) 


(S.1. 1952 No. 2199.) 


) 
(S.L. 1952 
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Transferred Excise Duties (Application of Enactments) Order, 
1952. (S.I. 1952 No. 2205.) 

Vinegar-Makers Regulations, 1952. (S.I. 1952 No. 2235.) 

Whitby Water Order, 1952. (S.I. 1952 No. 2187.) 5d. 

Women’s and Maids’ Nylon Stockings (Distributors’ Maximum 
Prices) (Amendment) Order, 1952. (S.I. 1952 No. 2243.) 
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Woolwich (Councillors and Wards) Order, 1952. 


No. 2269.) 8d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. ] 


(S.I. 1952 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THe SoxiciTors’ JOURNAL.) 


The National Health Service Act and Gifts to Hospitals 


Sir,—Everyone must agree that the article by “ABC” 
(96 Sot. J. 827) on this matter gives a very clear summary of the 
present legal position of gifts to the nationalised hospitals. No 
mention, however, is made of what happens to the money after a 
legacy has been received by a hospital for the endowment or 
founding ofa‘ bed’’ or “‘cot.’’ The Ministry of Health have ruled 
that the capital sum so given must be invested by the Board of 
Governors or Hospital Management Committee concerned and 
the income credited against the maintenance expenditure of 
the Board or Committee after having been passed through the 


non-Exchequer Fund account. And this is so, whenever the 
gift is for a specific purpose which is normally met from Exchequer 
funds. 

If a testator wishes to benefit patients and staff of a hospital 
directly, he should either make it clear that his gift is for some 
specific purpose which is not normally met from Exchequer 
funds, or better still, leave it to the Board of Governors or 
Hospital Management Committee for the benefit of the hospital 
without specifying any particular purpose. Otherwise he is 
only subsidising the Exchequer. L.A. 

Birmingham. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED a SUBSCRIBERS are answered without charge, on the understanding that neither the Propr 
the replies given or for any steps taken in consequenc 
storial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a st 


any member of the staff, are 1 — for the correctness 0; 
to the E 


Girt OF House FoLLowEpD By LEASE AT RAcK 
RENT TO DONOR 


Estate Duty- 


Q. A proposes to give the family mansion house by deed of 
gift to her son, who is at present unmarried and lives with her. 
The gift would be outright, but it is proposed that the son should 
execute a lease of the property in favour of his mother for the 
remainder of her life. The lease would be a full repairing lease 
and at a full rack rent. The advice of a local estate agent would 
be taken as to a fair rent to be charged. It is presumed that, 
assuming there is no alteration in the present law, and that 
evidence is available to the effect that the rent has duly been 
paid by the mother to her son during her lifetime, if the mother 
survives for five years no estate duty would be payable on her 
death on the value of the property. 


A. The gift of the mansion house to the son will be free of 
estate duty if the mother survives for five years and no benefit 
is reserved to the mother by contract or otherwise (Finance 
Act, 1894, s. 2 (1) (c), incorporating s. 38 (2) (a) of the Customs 
and Inland Revenue Act, 1881, and s. 11 (1) of the Customs and 
Inland Revenue Act, 1889). There is no judicial authority as to 
whether a lease at a rack rent is to be regarded as a benefit, 
attracting duty whenever the donor dies, but it is generally 
considered that ‘“‘ benefit ’’ imports some element of bounty, 
and that a lease at a full rent is not to be regarded as a benefit. 
The transaction can therefore be carried through with a reason- 
able assurance that estate duty will not be claimed on the death 
of the mother at least five years later. The falling in of the lease 
on the mother’s death would not attract estate duty, by reason 
of the exemption contained in s. 3 (1) of the Finance Act, 1894. 


Rateable Occupation—OWNER OF DWELLING-HOUSE RESIDING 
TEMPORARILY ELSEWHERE—ODDMENTS OF FURNITURE LEFT 
IN House 


Q. The owner of a house and his family left it to go to the house 
of a relative, pending an application to the local authority for a 
licence for an additional bedroom so that the family and relative 
could then return to the first house. The whole of the furniture 
and effects was moved from the house with the exception of some 
half-dozen articles of furniture and a few chairs (insufficient 
to enable anyone to live therein). The owner chose to leave them 
there for a time and eventually moved them to the other house, 
where in fact they could have gone originally. There was 
therefore no question of storage fees being saved. The rating 


authority are claiming full rates for the period during which the 
few articles were in the house and a distress warrant is being 
applied for as the owner contends there was no rateable occupa- 
tion in the particular circumstances. The rating authority say 
the position would be the same if, for example, one article only 
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was there. Void relief has been granted from the date of removal 
of the remaining items referred to. (a) In the circumstances 
is the authority entitled so to demand the rate, particularly having 
regard to Townley Mill (1919) Co. v. Oldham Assessment Com- 
mittee [1937) A.C. 419; 81 Sor. J. 13, and similar cases, and more 
particularly L.C.C. v. Hackney Borough Council [1928] 2 K.B, 
588? (b) Can the point be raised on the application before 
the magistrates ? (c) The rating authority alleges there is nothing 
to prevent the owner from returning to the house but the owner 
contends that he cannot return until a licence is granted and the 
extension completed, as the accommodation is otherwise 
insufficient. In those circumstances, the house remaining 
empty, can rates be claimed (i) merely on the rating authority’s 
contention that the owner could return, (ii) even if there is some 
future intention to occupy (i.e., if the licence for the extension is 
ultimately granted) ? 


A. We incline to the view that the house in this case was in 
beneficial occupation, and it may even have been in beneficial 
occupation throughout the period from leaving to resumption 
of residence (see Hackney Borough Council v. Metropolitan 
Asylum Board (1924), 131 L.T. 136). However, as no question 
is raised as to occupation after removal of the chairs, etc. (perhaps 
in view of the decision in Hampstead Borough Council v. Associated 
Cinema Properties, Ltd. (1944), 15 D.R.A. 60), it may be that a 
case can be argued that the house ceased to be occupied on the 
departure of the owner. The legal position is as follows: 
(a) The rating authority can demand the rate if the owner is in 
occupation of the house. Whether he is in occupation depends 
on the inference of intention to be drawn from the facts. The 
best case on this is Hampstead Borough Council v. Associated 
Cinema Properties, Lid., supra. The contention of the ratepayer 
is that his actual intention was to abandon occupation of the 
house when he moved, and that the oddments of furniture were 
left there merely as a matter of temporary convenience of the 
slightest nature or by inadvertence or without thought of liability 
for rates, etc., and the analogy might be drawn of a person 
leaving oddments in a hut for a few nights which would not of 
itself give rise to occupation. The answer made will be that the 
owner did in fact derive some benefit from the presence of the 
oddments in the house and is rateable for that benefit, and that 
only abandoned furniture was left behind in London County 
Council v. Hackney Borough Council [1928] 2 K.B. 588. (b) The 
point can be raised on an application for a distress warrant 
(see Ryde on Rating, 9th ed., p. 819). (c) The owner could, of 
course, presumably return without completing the extension. 
But what matters is whether there is an intention to occupy 
now and not at some time in the future (see the Hampstead case, 
supra) and mere ability to return is not enough. Any reference 
to this being a break of occupation should be avoided (see 
Metropolitan Asylums Board case, supra). 
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Rent Kestriction—Hovuse OccuPizED BY CONTRACTUAL TENANT 
AND SONS—OBTAINING PossESSION WHEN CONTRACTUAL TENANT 
Dies oR LEAVES 

Q. A and B are trustees of a trust for sale created under the 
will of C. The trust property consists of, inter alia, a dwelling- 
house occupied by X, an elderly man and a widower. With X 
reside his two sons, Yand Z. X is the contractual tenant and no 
notice to quit has been served on him. Y has recently married, 
but Z is single. A and B wish to obtain possession of the house 
in order that A’s son may reside in the house, but they do not wish 
to take any proceedings against X as long as he remains the tenant. 
What steps should A and B take to enable them to obtain 
possession (a) after X dies leaving Y or Z or both in occupation ; 
(b) if X goes to live with Y, who has recently bought a house for 

himself, and leaves Z in occupation ? 


A. (a) A and B ought to serve notice to quit on X now, in 
order to anticipate a possible second transmission on death 
(see Pain v. Cobb (1931), 196 L.T. 12) ; the notice can, of course, 
be accompanied by a statement to the effect that A and B are 
aware of the fact that the tenancy is controlled and do not 
contemplate taking steps to recover possession if X should retain 
such. Whether possession could be recovered on the ground 
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that the house is wanted for A’s son is, however (unless the 
Powell v. Cleland {1948} 1 K.B. 630; 91 Sov. J. 625, device be 
adopted, i.e., granting the son a concurrent lease), doubtful in 
view of McIntyre v. Hardcastle {1948} 2 K.B. 82; 92 Sor. J. 
181 (C.A.). It was held in that case that para. (4) of Sched. I 
to the 1933 Act would not operate when a house was required 
for occupation by only one of two joint landlords, who were 
legally and beneficially entitled ; but it might not follow that, 
the ‘(i) himself’’ in the paragraph being taken to mean 
“ themselves,’’ the “‘ (ii) any son or daughter of his over eighteen 
years of age ’’’ would not be held to describe a son of one of them. 
(b) If Z were left in occupation as a licensee and X had no animus 
revertendi, A and B would be entitled to possession, on the 
expiration of a notice to quit, on the simple ground that X would 
not be retaining possession (s. 15 (1) of the 1920 Act). Dixon v. 
Tommis and Another (1952) 1 All E.R. 725 ; 96 Sov. J. 196 (C.A,), 
is instructive on this point. If by any chance X assigned his 
interest to Z before notice to quit expired (there could be no 
assignment after it expired : Heeves v. Dean ; Nunn v. Pellegrini 
[1924] 1 K.B. 685 (C.A.)) A and B could claim possession by 
virtue of para. (d) of Sched. I to the 1933 Act, which could also 
be invoked if X should sub-let the whole house to Z (either before 
or after expiry of notice to quit). 


NOTES AND NEWS 


Professional Announcement 


Mr. Eric D. Syson, B.A. (Oxon.), announces that, having 
retired from the firm of Lewin, Gregory, Torr, Durnford & Co., 
of 20 Old Queen Street, S.W.1, he is now practising in partnership 
with Mr. Cecil H. Genese, LL.B. (London), under the style of 
Kennedy, Genese & Syson, at 47 Queen Anne Street, London, W.1 
(Telephone : WELbeck 3374-5). 





Honours and Appointments 


Mr. C. C. I. Wittiams has been appointed Registrar of 
Bournemouth, Blandford, Dorchester, Lymington, Poole, 
Ringwood, Swanage, Weymouth and Wimborne Minster County 
Courts and District Registrar in the District Registry of the 
High Court of Justice in Bournemouth and Dorchester from 
lst January, 1953, in place of Mr. B. P. Bridgeman, who has 
retired. 

Mr. G. V. Loy», assistant solicitor in the Town Clerk’s depart- 
ment at Swindon, has resigned to take up a similar position with 
the Chislehurst and Sidcup Urban Council. 


The following appointments are announced in the Colonial 
Legal Service: Mr. H. A. de B. BotEetno, Legal Officer, Hong 
Kong, to be Senior Crown Counsel, Hong Kong; Mr. R. I. 
GuTHRIE, Legal Assistant, Kenya, to be Crown Counsel, Kenya ; 
Mr. M. HEENAN, Crown Counsel, Hong Kong, to be Senior Crown 
Counsel, Hong Kong; Mr. A. Hooton, Senior Crown Counsel, 
Hong Kong, to be Solicitor-General, Hong Kong; Mr. W. H. 
Irwin, Puisne Judge, Trinidad, to be Senior Puisne Judge, 
Trinidad ; Mr. J. ReyNotps, Crown Counsel, Hong Kong, to 
be District Judge, Hong Kong; Mr. A. D. ScHOLEs, Magistrate, 
Hong Kong, to be District Judge, Hong Kong; Mr. E. G. SHaw, 
Legal Secretary, Basutoland, to be Legal Draftsman, Sierra 
Leone; Mr. F. E. WEBSTER, Assistant Commissioner of Lands, 
Gold Coast, to be Principal Assistant Commissioner of Lands, 
Gold Coast ; Mr. J. Wicks, Magistrate, Hong Kong, to be District 
Judge, Hong Kong; Mr. E. Brown to be Legal Officer, 
Federation of Malaya; Mr. L.N.Lracu to be Assistant Registrar- 
General, Kenya; and Mr. D. M. G. SLATTERY to be Crown 
Counsel, Nyasaland. 


Miscellaneous 
DEVELOPMENT PLANS 
County BorouGH oF East HAM DEVELOPMENT PLAN 


The above development plan was, on 23rd December, 1952, 
submitted to the Minister of Housing and Local Government for 
approval. It relates to land situate within the County Borough 
of East Ham. A certified copy of the plan as submitted for 
approval may be inspected at the offices of the Town Clerk, 
Town Hall, East Ham, E.6, on Mondays between 9 a.m. and 
6 p.m.; on Tuesdays to Fridays between 9 a.m. and 5 p.m. 
(except 1 p.m. to 2 p.m.); and on Saturdays between 9 a.m. 


and 12 noon. Any objection or representation with reference 
to the plan may be sent in writing to the Secretary, Ministry of 
Housing and Local Government, Whitehall, London, $.W.1, 
before 2nd March, 1953, and should state the grounds on which 
it is made. Persons making an objection or representation may 
register their names and addresses with the County Borough of 
East Ham and will then be entitled to receive notice of the 
eventual approval of the plan. 


HERTFORDSHIRE CouNtTY COUNCIL DEVELOPMENT PLAN 


The above plan was, on 29th December, 1952, submitted to 
the Minister of Housing and Local Government for approval. 
It relates to land situate within the Administrative County of 
Hertford and comprises land within the undermentioned districts. 
A certified copy of the plan as submitted for approval has been 
deposited for public inspection at County Hall, Hertford. 
Certified extracts of the plan so far as it relates to the under- 
mentioned districts have also been deposited for public inspection 
at the places mentioned below : 

Addresses of places where 
appropriate extracts have been 

deposited 
Barnet; Municipal 
Wood Street 


County Districts concerned 


Barnet and East Barnet Urban 
Districts and Elstree, Hatfield and 
Watford Rural Districts 

Berkhamsted and Tring Urban 
Districts and Berkhamsted and 
Hemel Hempstead Rural Districts 


Othices, 


Berkhamsted ; Civic Centres 


Bishop's Stortford: Food Bishop's Stortford and Sawbridge- 
Office, Church Street worth Urban Districts and 
Braughing and Ware Kural 
Districts 
Cheshunt: Public Library, Cheshunt and Hoddesdon Urban 
Turner's Hill Districts and Hatfield, Hertford 
and Ware Rural Districts 
Hitchin : Council Baldock, Hitchin, Letchworth and 


Ofhces, 
bs Districts and 


Royston Urban 
Welwyn Kural 


Hitchin and 
Districts 
Jaldock, Hitchin, Letchworth and 
Royston Urban Districts and 
Braughing and Hitchin Rural 
Districts 

Boroughs of St. Albans and Watford ; 
Barnet, Bushey, East Barnet and 
Harpenden Urban Districts and 
Elstree, Hatfield, Watford and 
St. Albans Rural Districts 

Boroughs of St. Albans and Watford; 
Barnet, Berkhamsted, Bushey, 
Chorleywood, Rickmansworth and 
Tring Urban Districts and 
Berkhamsted, Elstree, Hemel 
Hempstead, St Albans and 
Watford Kural Districts 


Brand Street 


Royston : Civil Defence H.O., 
Church House ang 


St. Albans : 96 Victoria Street 


Watford: Clarendon Lodge, 
Clarendon Road r 


The copy or extracts so deposited may be inspected from 
9 a.m. to 5 p.m. (Saturdays 9 a.m. to 12 noon). Any objection 
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or representation with reference to the plan may be sent in 
writing to the Secretary, Ministry of Housing and Local 
Government, Whitehall, London, $.W.1, before 28th February, 
1953, and should state the grounds on which it is made. Persons 
making an objection or representation may register their names 
and addresses with the Hertfordshire County Council and will 
then be entitled to receive notice of the eventual approval of the 
plan. 


NotE.—Copies of the documents comprising the plan will be 
on sale at the above addresses during January and February, 
1953. Order forms may also be obtained from the County 
Planning Officer, County Hall, Hertford. (Telephone No. 
Hertford 3131, Ext. 279.) 


City oF NOTTINGHAM DEVELOPMENT PLAN 


The above development plan was, on 30th December, 1952, 
submitted to the Minister of Housing and Local Government for 
approval. It relates to land situate within the City of Nottingham 
as it was immediately prior to 1st April, 1952. It does not 
relate to the land which on 1st April, 1952, was added to and 
now forms part of the said city by virtue of the provisions 
contained in the Nottingham City and County Boundaries Act, 
1951. A certified copy of the plan as submitted for approval 
may be inspected at the office of the Town Clerk, The Guildhall, 
Burton Street, Nottingham, from 9 a.m. to 1 p.m. and 2.30 p.m. 
to 5.30 p.m. (Saturdays 9 a.m. to 12 noon). Any objection or 
representation with reference to the plan may be sent in writing 
to the Secretary, Ministry of Housing and Local Government, 
Whitehall, London, S.W.1, before 14th February, 1953, and 
should state the grounds upon which it is made. Persons making 
an objection or representation may register their names and 
addresses with the Town Clerk and will then be entitled to receive 
notice of the eventual approval of the plan. 


CouNTY OF RADNOR DEVELOPMENT PLAN 
On 22nd October, 1952, the Minister of Housing and Local 
Government approved, with modifications, the above development 
plan. A certified copy of the plan as approved may be inspected 
from 10 a.m. to 1 p.m. and 2 p.m. to 4 p.m. (Saturdays 10 a.m. 
to 12 noon) at the County Hall, Llandrindod Wells, and certified 
copies may also be inspected at the same times at the following 
places :— 
Knighton Urban District : Town Hall, Knighton. 
Llandrindod Wells Urban District : Town Hall, Llandrindod 
Wells. 
Presteigne Urban District ; Council Offices, Presteigne. 
Colwyn Rural District: Wyeside, 13 Castle Street, Builth 
Wells. 
Knighton Rural District ; Rural Council Offices, Knighton. 


New Radnor Rural District : 2 High Street, Kington. 
Painscastle Rural District : Council Offices, Hay-on-Wye. 
Rhayader Rural District ; Council Offices, Rhayader. 


The plan became operative as from 20th December, 1952, but 
if any person aggrieved by the plan desires to question the validity 
thereof or of any provision contained therein on the ground that 
it is not within the powers of the Town and Country Planning 
Act, 1947, or on the ground that any requirement of the Act or 
any regulation made thereunder has not been complied with in 
relation to the approval of the plan, he may, within six weeks 
from 20th December, 1952, make application to the High Court. 





THE SOLICITORS ACTS, 1932 TO 1941 


On the 11th December, 1952, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that HENry Marcus Wrnocour, of Manfield House, 
118A High Street, Scunthorpe, in the county of Lincoln, be 
suspended from practice as a solicitor for a period of one year 
from 31st January, 1953, and that he do pay to the applicant 
his costs of and incidental to the application and inquiry. 


On the 19th December, 1952, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that the name of Davip HuBErtT RayMonpD Evans, 
of 12 Hill Top Road, Oxford, be struck off the Roll of Solicitors 
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of the Supreme Court, and that he do pay to the applicant his 
costs of and incidental to the application and inquiry. 


On the 19th December, 1952, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that the name of THomas GLADSTONE New, of 
Tree Tops, St. Katherine’s Road, Torquay, in the county of Devon, 
be struck off the Roll of Solicitors of the Supreme Court, and that 
he do pay to the applicant his costs of and incidental to the 
application and inquiry. 


At The Law Society’s Final Examination held on 3rd, 4th and 
5th November, 1952, 233 candidates out of 483 were successful. 
The Council have awarded the John Mackrell Prize, value £10, 
to H. H. Gwyther and J. E. Norton. 


OBITUARY 


Mr. H. J. PRIDDLE 


Mr. Henry John Priddle, who for 26 years conducted the 
legal claims section of the Town Clerk’s department of Bristol 
Corporation, litigious damage and compensation work of the 
Port Authorities, and other departments of the corporation, has 
died at the age of 78. 


Mr. F. P. WOOD 


Mr. Frank Peters Wood, retired solicitor, formerly of 
Bucklersbury, London, E.C.4, died at Purley on 31st December, 
1952, aged 87. He was admitted in 1888 and was Clerk to the 
Ward of Cheap for 45 years. He was International Cycling 
Champion in 1888, 1889 and 1890. 


SOCIETIES 


The annual general meeting of the LEIcEstER Law Society 
was held on 11th November, 1952, and was well attended. The 
following officers were elected: President, Mr. W. B. Frearson ; 
Vice-President, Mr. M. H. Moss; Hon. Treasurer, Mr. S. H. 
Partridge; Hon. Secretary, Mr. B. E. Toland; and Hon. 
Librarian, Mr. R. Herbert. It was reported that the membership 
of the Society is now 163. The President referred to the election 
of the Society’s Secretary, Mr. B. E. Toland, to the Council of 
The Law Society and the fact that he was the first member of 
the Leicester Society to serve on that body. Great satisfaction 
was expressed by the members at his election to that body, and 
the support of the Associated Provincial Law Societies in securing 
his election was suitably acknowledged. Mr. D. L. Bateson, 
President of The Law Society, was also present and gave an 
interesting address. 





At the annual general meeting of the CkoypDoN ANb District 
Law Society, held on the 29th October, Mr. R. D. Marten was 
elected President and Mr. L. F. Hollands Hon. Secretary for the 
ensuing year. Mr. E. Lidiard Downey, who has been President 
for the past five years, was elected Vice-President, as a mark of 
recognition and appreciation for his services to the Society. 





Mr. J. F. B. Stephens, of Aylesbury, is giving an informal talk 
on “ Country Practice ’’ to members of the SoLicitors’ ARTICLED 
CLERKS’ Society, at the Law Society’s Hall, Chancery Lane, 
London, W.C.2, on Wednesday, 14th January, 1953. Refreshments 
from 6 p.m. Members only. 
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